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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  511, 813,  882, 887, 888, 
and  960 

[Docket  No.  R-88-1332;  FR-2170] 

Section  8  Housing  Vouchers 

agency:  Office  of  the  Secretary,  HUD. 
action:  Final  rule. 

summary:  This  final  rule  establishes 
permanent  regulations  for  the  Housing 
Voucher  Program,  and  makes 
conforming  changes  in  other  related 
HUD  regulations.  The  purpose  of  the 
Housing  Voucher  Program  is  to  assist 
eligible  families  to  pay  rent  for  decent, 
safe,  and  sanitary  housing.  The  Housing 
Voucher  Program  has  been  administered 
as  a  demonstration  program  by 
publication  of  program  requirements  in 
Notices  of  Funding  Availability  (NOFA). 
EFFECTIVE  DATE:  Under  section  7(o)(3]  of 
the  Department  of  Housing  and  Urban 
Development  Act  (35  U.S.C.  3535(o)(3)), 
this  final  rule  cannot  become  effective 
until  after  the  first  period  of  30  calendar 
days  of  continuous  session  of  Congress 
which  occurs  after  the  date  of  the  rule’s 
publication.  HUD  will  publish  a  notice 
of  the  effective  date  of  this  rule 
following  expiration  of  the  session-day 
waiting  period.  Whether  or  not  the 
statutory  waiting  period  has  expired, 
this  rule  will  not  become  effective  until 
HUD’s  separate  notice  is  published 
announcing  a  specific  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Benoit,  Director,  Housing 
Voucher  Division,  Room  6122, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
755-6477,  (This  is  not  a  toll-free 
telephone  number.) 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  and  have  been  assigned 
OMB  control  numbers:  2502-0123;  2502- 
0154;  2502-0161;  2502-0185;  2502-0348; 
2502-0350;  2577-0067;  and  2577-0083. 
Public  reporting  burden  for  each  of  these 
collections  of  information  is  estimated 
to  include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 


reporting  burden  is  provided  under  the 
preamble  heading.  Other  Matters.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  451 
Seventh  Street  SW„  Room  10276, 
Washington,  DC  20410;  and  to  the  O^ce 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Background 

The  Housing  Voucher  Program  is 
authorized  under  section  8(o)  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1347f(o)),  which  was  added  by 
section  207  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983.  The 
Department  has  implemented  the 
Housing  Voucher  Program,  which  the 
authorizing  legislation  characterized  as 
a  demonstration  program,  by  publishing 
Notices  of  Funding  Availability.  (See  the 
Federal  Register  issues  of  July  12, 1984, 

49  FR  28458;  February  28, 1985,  50  FR 
8196;  March  31, 1986,  51  FR  10932; 
December  30, 1986,  51  FR  47064; 

February  19, 1987,  52  FR  5250;  and 
March  23, 1988,  53  FR  9572.) 

The  Department  published  an 
advance  notice  of  proposed  rulemaking 
(49  FR  28413,  July  12, 1984)  with  the  first 
NOFA.  This  document  advised  the 
public  that  If  the  demonstration  became 
permanent,  the  Department  might  use 
the  NOFA  as  the  basis  for  rulemaking; 
the  period  for  public  comment, 
accordingly,  might  b ,  abbreviated;  and 
commenters  should  take  the  potential 
for  rulemaking  into  account  in 
commenting  on  the  NOFA.  In  addition  to 
the  July  12, 1984,  NOFA,  the  NOFAs 
published  on  May  8, 1985,  and  March  31, 
1986  (the  principal  NOFAs  for  fiscal 
years  1985  and  1986,  respectively),  also 
sought  public  comment  and  indicated 
that  they  might  be  the  basis  for 
rulemaking.  The  NOFA  for  fiscal  year 
1987,  published  in  February  19, 1987, 
advised  the  public  (52  FR  at  5251)  that 
the  Department  would  be  publishing  a 
proposed  rule  that  would  be  based  on 
that  NOFA,  and  would  provide  a  30-day 
public  comment  period.  On  August  14, 
1987,  the  Department  published  a 
proposed  rule  at  52  FR  30388,  which 
sought  public  comment  on  the  policies 
contained  in  the  February  19, 1987 
NOFA,  as  modified  by  the  proposed 
rule.  The  latest  NOFA  was  published  on 
March  23, 1988,  at  53  FR  9572.  That 
NOFA  continued  the  policies  of  the 
February  19, 1987  NOFA  with 
modifications  to  implement  certain 
provisions  of  the  Housing  and 
Community  Development  Act  of  1987 


(Pub.  L.  100-242,  approved  February  5, 
1988)  (the  HCD  Act  of  1987)  and  the 
Department  of  Housing  and  Urban 
Development-Independent  Agencies 
Appropriations  Act,  1988  (section  1(f)  of 
Pub.  L.  100-202,  approved  December  22, 
1987). 

This  final  rule  codifies  the  Housing 
Voucher  Program  regulations  at  Part  887 
of  Title  24  of  the  Code  of  Federal 
Regulations. 

Organization  of  this  Rule 

The  NOFAs  under  which  the  Housing 
Voucher  Program  operated,  in  addition 
to  setting  out  program  requirements  that 
were  unique  to  the  Housing  Voucher 
Program,  in  general  incorporated  by 
cross-reference  from  the  Certificate 
Program  regulations  in  Part  882, 

Subparts  A  and  B,  of  Title  24  of  the 
Code  of  Federal  Regulations, 
requirements  that  were  common  to  the 
two  Programs.  Part  887  added  by  this 
final  rule  is  self-contained,  and  therefore 
does  not  incorporate  by  cross-reference 
provisions  contained  in  the  Certificate 
Program  regulations.  It  still,  however, 
establishes  wherever  practicable 
policies  that  are  common  to  the 
Certificate  Program  and  are  based  on 
those  provisions  cross-referenced  by  the 
NOFAs. 

The  Department  has  organized  Part 
887  in  a  manner  that  should  be  easier  for 
the  public  to  use  than  current  Certificate 
Program  regulations.  Subparts  have 
been  used  to  group  related  sections.  In 
particular.  Subpart  J  contains  the 
additional  or  modified  requirements  that 
apply  to  certain  special  housing  types. 

(In  the  current  Certificate  Program 
regulations,  these  provisions  are 
scattered  throughout  the  rule.)  The  rule 
also  has  been  divided  into  more  sections 
so  that  the  table  of  contents  will  be  a 
better  finding  aid. 

The  Department  intends  to  revise  the 
Certificate  Program  regulations  to  follow 
the  organization  of  this  rule. 

Response  to  Public  Comments  and 
Discussion  of  Rule  Changes 

There  follows  a  discussion  of  the 
public  comments  received  in  response  to 
the  August  1987  proposed  rule  and  of  the 
substantive  changes  in  the  final  rule. 
References  to  NOFA  provisions,  unless 
otherwise  noted,  are  to  the  February  19, 
1987  NOFA  (52  FR  5250). 

The  Department  received  282  public 
comments  in  response  to  the  August  14, 
1987  proposed  rule.  In  addition  (although 
they  were  not  solicited)  the  Department 
received  13  public  comments  in  direct 
response  to  the  February  1987  NOFA. 
These  public  comments  have  been 
placed  in  the  Department’s  public 
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docket  for  this  rulemaking  and  have 
been  treated  as  responses  to  the 
proposed  rule.  The  Department  has 
previously  solicited  and  received  public 
comments  in  response  to  the  NOFAs 
published  on  July  12, 1984  (38 
comments),  May  8, 1985  (10  comments], 
and  March  31, 1986  (6  comments),  (the 
principal  NOFAs  for  fiscal  years  1984, 
1985,  and  1986,  respectively).  The 
comments  received  in  response  to  the 
July  12, 1984  NOFA  were  addressed  in 
the  preamble  to  the  May  8, 1985  NOFA 
(see  50  FR 19487-19480). 

1.  Adequacy  of  rulemaking 

Several  commenters  believed  that  the 
Department  did  not  provide  an  adequate 
opportunity  for  comment  because  it  used 
a  NOFA  to  set  out  its  policies,  and  urged 
HUD  to  return  to  the  established, 
collegial  procedures  of  proposed  and 
final  rules.  Another  commenter  was 
concerned  that  the  use  of  NOFAs 
instead  of  regulations  to  implement  the 
Housing  Voucher  Program  may  have 
caused  some  PHAs  to  overlook  some  or 
all  of  the  NOFAs  issued  after  the  PHAs 
received  their  funding  and  urged  that 
Housing  Voucher  Program  rule  changes 
be  handled  through  the  normal 
rulemaking  process.  One  commenter 
argued  that  complete  rule  text  for  the 
Housing  Voucher  Program  should  have 
been  provided  in  the  proposed  rule. 

Several  of  the  comments  concerning 
the  adequacy  of  rulemaking  were 
concerned  with  the  opportunity  to 
comment  on  particular  issues  rather  the 
adequacy  of  the  overall  process.  One 
commenter  argued  that  HUD  should  not 
make  a  radical  change  in  the  Rental 
Rehabilitation  Program  without 
explicitly  stating  the  intended  change 
through  a  formal  publication  permitting 
timely  public  comment.  Other 
commenters  believed  that  the  proposed 
rule  did  not  adequately  address  the 
issue  of  economic  displacement  and 
thereby  denied  the  public  the 
opportunity  to  conunent  on  this  matter. 

By  seeking  comment  on  the  February 
1987,  NOFA,  the  Department  was  giving 
interested  parties  fair  opportunity  to 
comment  on  the  policies  it  proposed  to 
implement  in  the  final  rule.  The 
February  1987  NOFA  was  the  operative 
document  for  the  Housing  Voucher 
Program,  hence  many  commenters 
would  be  able  to  comment  based  on 
actual  experience.  Proposed  changes  in 
policy  were  clearly  identified  in  Part 
II.B.2.,  Anticipated  Changes  in  the 
Housing  Voucher  Program,  of  the 
February  NOFA  and  the  one,  albeit 
significant,  additional  proposed  change 
was  discussed  in  the  proposed  rule 
itself.  The  Department  is  as  desirous  as 
many  of  the  public  commenters  to  have 


the  Housing  Voucher  Program 
regulations  codified  in  the  Code  of 
Federal  Regulations,  but  to  have 
delayed  seeking  public  comment  until 
rule  text  had  been  developed  would 
have  only  further  delayed  the 
development  of  effective  regulations. 

The  only  changes  to  the  Rental 
Rehabilitation  Program  involved  in  this 
rulemaking  concern  the  connection 
between  that  Program  and  the  Housing 
Voucher  Program.  It  is  clear  from  the 
amount  and  detail  of  the  public 
comment  addressed  to  this  issue  that  the 
public  has  had  a  fair  opportunity  to 
comment  on  these  issues. 

Several  commenters  urged  that  the 
Program  continue  to  be  implemented 
through  NOFAs.  These  commenters 
generally  had  objections  to  the  concept 
of  the  Housing  Voucher  Program, 
preferring  the  Certificate  Program 
concept.  They  believed  that  further 
study  of  the  Program  should  be 
undertaken.  One  of  these  commenters 
noted  that  the  report  on  the  Housing 
Voucher  Program  developed  for  HUD  by 
Abt  Associates,  Inc.  states  that  it  is  the 
first  in  a  series,  is  preliminary,  and 
covers  the  first  year’s  experience. 

The  Department  believes  that  codified 
regulations  are  benehcial  both  to  the 
program  participants  and  to  the 
Department.  Any  changes  in  policy  that 
may  be  developed  through  further  study 
of  the  Program  can  be  implemented 
through  rulemaking. 

2.  The  Linkage  between  the  Housing 
Voucher  Program  and  the  Rental 
Rehabilitation  Program 

Description  of  Current  and  Proposed 
Policies 

The  Department's  proposal  to 
“decouple”  the  Rental  Rehabilitation 
Program  and  the  Housing  Voucher 
Program  elicited  the  most  public 
response,  most  of  it  opposed  to  any 
change  in  the  policies  in  effect  under  the 
February  1987  NOFA.  In  brief,  the 
Department  under  the  February  1987 
NOFA  provided  a  special  allocation  of 
housing  vouchers  to  PHAs  participating 
in  the  Rental  Rehabilitation  Program. 
The  PHA  was  to  issue  these  housing 
vouchers  (or  certificates]  to  eligible 
families  that  would  be  displaced  by 
rental  rehabilitation  activities  (which 
included  eligible  families  that  would  pay 
more  than  30%  of  their  income  as  rent 
after  rehabilitation)  or  to  families  on  a 
PHA’s  waiting  list  who  agreed  to  move 
initially  into  a  rental  rehabilitation 
project.  This  “targeting,”  however,  was 
limited  to  a  number  equivalent  to  the 
number  of  housing  vouchers  or 
certificates  that  were  allocated  before 
FY 1987  to  the  PHA  for  use  in 


connection  with  the  Rental 
Rehabilitation  Program.  The  Department 
proposed  to  revise  these  policies  to 
require  a  PHA  to  issue  housing  vouchers 
that  were  allocated  specifically  for 
rental  rehabilitation  purposes  only  to 
eligible  families  that  are  displaced  from 
a  rental  rehabilitation  project  by 
physical  rehabilitation  activities.  Under 
this  proposal,  housing  vouchers  could  be 
used  for  eligible  families  that  would 
have  to  pay  more  than  30%  of  their 
income  as  rent  after  rehabilitation,  but 
would  not  be  required  to  be  so  used.  The 
PHA  could  not  require,  as  a  condition  to 
receiving  a  housing  voucher,  that  the 
family  agree  to  move  initially  into  a 
rental  rehabilitation  project.  The 
proposed  rule  noted  that  “economic 
displacement”  would  be  addressed  in 
the  final  rule  then  being  developed  to 
implement  statutory  tenant  selection 
preferences. 

The  “preference  rule”  was  published 
on  January  15, 1988,  at  53  FR  1152.  It 
took  effect  on  March  4, 1988,  and 
required  PHAs  and  owners  to  implement 
its  provisions  by  July  13, 1988.  That  rule 
implemented  certain  statutory 
provisions,  applicable  to  HUD’s  various 
rental  assistance  programs,  which 
require  that,  in  selecting  applicants  for 
housing  assistance,  preference  be  given 
to  families  who  occupy  substandard 
housing,  are  involuntarily  displaced,  or 
are  paying  more  than  50  percent  of  their 
income  for  rent.  The  preference  rule  did 
not  contain  implementing  rule  text  for 
the  Housing  Voucher  Program  because 
this  Housing  Voucher  final  rule  had  not 
been  published.  The  preference  rule, 
however,  amended  certain  Certificate 
Program  regulations,  which  are 
incorporated  by  reference  in  the 
Housing  Voucher  Program  NOFAs.  The 
preference  rule  also  contained  a 
detailed  preamble  discussion  of  the 
effect  of  these  Federal  preferences  on 
the  Housing  Voucher  Program,  in  the 
context  of  the  policies  proposed  in  the 
February  1987  NOFA  and  the  Housing 
Voucher  proposed  rule  (see  53  FR  1123 
and  1124).  In  particular,  the  preamble 
discussed  the  effect  of  the  Federal 
preferences  on  those  rental 
rehabilitation  families  who,  under  the 
Housing  Voucher  proposed  rule,  would 
no  longer  be  provided  housing  vouchers 
from  those  housing  vouchers  allocated 
for  use  in  connection  with  the  Rental 
Rehabilitation  Program,  namely,  rental 
rehabilitation  families  whose  rents 
would  be  increased  as  a  result  of  the 
rental  rehabilitation  activities.  These 
families  could  meet  a  Federal  preference 
for  assistance  from  a  PHA’s  waiting  list 
if  the  families  were  paying  more  than  50 
percent  of  their  income  for  rent  or  if  they 
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were  living  in  substandard  housing. 

PHAs  are  permitted  to  adopt  a  local 
preference  to  allow  rental  rehabilitation 
families  who  qualify  for  a  Federal 
preference  to  be  selected  before  other 
preference-eligible  families.  Generally, 
in  order  to  qualify  for  a  Federal 
preference  based  on  rent  burden,  a 
family  must  be  payii^  more  than  50 
percent  of  its  income  when  the 
assistance  is  ol^ered.  The  preference 
rule  provides  that  a  rental  rehabilitation 
family  will  be  considered  to  be  paying 
more  than  50  percent  of  its  income  for 
rent  if  it  has  l^en  notified  that  following 
completion  of  rental  rehabilitation  its 
rent  will  be  increased,  and  it  in  fact 
would  be  required,  no  later  than  60  days 
from  the  date  the  family  is  issued  a 
certificate  (or  housing  voucher),  to  pay 
more  than  50  percent  of  its  income  for 
rent.  Further,  the  preference  rule  permits 
applicants  without  Federal  preference  to 
receive  housing  assistance  ahead  of 
applicants  with  a  Federal  preference 
provided  that  the  number  of  families  so 
admitted  does  not  exceed  10  percent  of 
the  families  that  are  initially  admitted 
under  the  convered  program.  The 
preference  rule  preamble  also  noted  that 
a  PHA  thus  has  the  discretion  to  create 
a  local  selection  preference  for  rental 
rehabilitation  families  whose  rents 
exceed  30  percent,  but  not  more  than  50 
percent,  of  their  income. 

The  HCD  Act  of  1987,  approved 
February  5, 1988,  made  several  statutory 
amendments  affecting  the  relationship 
between  the  Housing  Voucher  Program 
and  the  Rental  Rehabilitation  Program. 

Section  143(aH2)  of  the  HCD  Act  of 
1987  struck  section  8(o)(4)  of  the  1983 
Act,  which  required  that  HUD  use 
substantially  all  housing  voucher 
authority  for  families  residing  in 
dwellings  to  be  rehabilitated  with 
assistance  under  the  Rental 
Rehabilitation  Program  and  for  families 
displaced  as  a  result  of  rental 
rehabilitation  assisted  under  that 
program  or  under  section  533  of  the 
Housing  Act  of  1949. 

Section  149  of  the  HCD  Act  of  1987 
added  a  new  subsection  (u)  to  section  8 
of  the  1937  Act  which  reads  as  follows: 

(u)  In  the  case  of  lower  income  families 
living  in  rental  projects  rdiabilitated  under 
section  17  of  this  Act  or  section  533  of  the 
Housing  Act  of  1949  before  rehabilitation — 

(1)  Certificates  or  vouchers  under  this 
section  shall  be  made  (available]  for  families 
who  are  required  to  move  out  of  their  units 
because  of  the  physical  rehabilitation 
activities  or  because  of  overcrowding;  and 

(2)  At  the  discretion  of  each  public  housing 
agency  or  other  agency  administering  the 
allocation  of  assistance,  certificates  or 
vouchers  under  this  section  may  be  made 
(available)  for  families  who  would  have  to 
pay  more  than  30  percent  of  their  adjusted 


income  for  rent  after  rehabilitation  whether 
they  choose  to  remain  in,  or  move  from,  the 
project. 

In  addition,  the  HUD-Independent 
Agencies  Fisal  Year  1988  Af^ropriation 
Act,  Pub.  L.  100-202,  approved 
December  22, 1987  provides:  “(0]f  that 
portion  of  such  [Housing  Voucher 
Program]  budget  authority  to  be  used  to 
achieve  a  net  increase  in  the  number  of 
dwelling  units  for  assisted  families, 
highest  priority  shall  be  given  to 
assisting  families  who  are  involuntarily 
displaced,  or  who  are  or  would  be 
displaced  in  consequence  of  increased 
rents,  as  a  result  of  rental  rehabilitation 
program  activities." 

To  implement  these  statutory 
amendments,  the  March  1988  NOFA 
contained  program  requirements  for  use 
of  housing  vouchers  in  connection  with 
the  Rental  Rehabilitation  Program  that 
differed  from  the  proposed  requirements 
discussed  above. 

Under  the  March  1988  NOFA,  there 
was  no  special  allocation  of  housing 
vouchers  for  use  in  connection  with  the 
Rental  Rehabilitation  Program.  Instead, 
a  PHA  was  required  to  issue  a  housing 
voucher  or  certificate  to  any  eligible 
applicant  family  that  was  forced  to 
vacate  a  unit  because  of  physical 
construction,  housing  overcrowding,  or  a 
change  in  use  of  the  unit,  or  (to 
implement  HUD’s  FY1988 
Appropriations  Act)  whose  rent  would 
exceed  50  percent  of  its  adjusted 
income,  as  a  result  of  rental 
rehabilitation  activities  (section 
III.I.(e](l)(i)).  HUD  provided  an 
additional  housing  voucher  allocation  to 
a  PHA,  if  necessary,  to  ensure  that 
PHAs  met  the  obligation  described  in 
this  paragraph  (section  III.D.(b)(3)). 

The  PHA  also,  in  its  discretion,  could 
have  preferred  eligible  families  whose 
rent  would  exceed  30  percent,  but  would 
not  exceed  50  percent,  of  their  income  as 
a  result  of  rental  rehabilitation  activities 
(section  lll.l.(l](ii)). 

The  March  1988  NOFA  also  placed 
PHAs  on  notice  that,  when  they 
implement  the  Federal  preferences 
under  their  certificate  programs,  they 
must  also  implement  the  same  Federal 
preferences  under  their  housing  voucher 
programs  (section  III.I.(d](l)). 

This  final  rule’s  provisions  with 
respect  to  providing  housing  vouchers 
for  rental  rehabilitation  families  are 
similar  to  the  March  1988  NOFA 
requirements  (see  §  887.155(b)  (1)  and 
(2)].  It  should  be  noted,  however,  that 
there  is  no  requirement  in  §  887.15(b)  to 
issue  a  housing  voucher  to  a  family 
whose  rent  wo^d  exceed  50  percent  of 
its  adjusted  income  as  a  result  of  rental 
rehabilitation  activities.  That  provision 
in  section  in.L(e)(l)(i)  of  the  March  1988 


NOFA  implemented  the  “highest 
priority”  requirement  in  HUD’s  fiscal 
year  1988  Appropriation  Act.  Because 
the  highest  priority  requirement  applies 
only  to  fiscal  year  1988  authority,  it  has 
not  been  included  in  this  rule.  Rather, 

§  887.155(b)  implements  section  8(u)  ot 
the  1937  Act. 

The  recently-enacted  HUD- 
Independent  Agencies  Fiscal  Year  1989 
Appropriation  Act.  Pub.  L.  100-404, 
approved  August  19, 1988,  contains  the 
following  proviso  concerning  the  use  of 
housing  voucher  assistance  for  families 
affected  by  Rental  Rehabilitation 
Program  activities: 

Provided  further.  That  of  that  portion  of 
such  budget  authority  under  section  8(o)  to  be 
used  to  achieve  a  net  ino^ase  in  the  number 
of  dwelling  units  for  assisted  families,  highest 
priority  shall  be  given  to  assisting  families 
who  as  a  result  of  rental  rehabilitation 
actions  are  involuntarily  displaced  or  who 
are  or  would  be  displaced  in  consequence  of 
increased  rents  (wherever  the  level  of  such 
rents  exceeds  35  percent  of  adjusted  income 
of  such  families,  as  defined  in  the  regulations 
promulgated  by  the  Department  of  Housing 
and  Urban  Development]  *  *  * 

The  Department  will  provide 
additional  guidance,  through  Federal 
Registw  notice,  with  respect  to  the 
obligations  imposed  by  appropriations 
Acts.  Because  there  has  been  a  history 
of  appropriations  Act  requirements  in 
this  area,  §  887.1S5(b)(3)  expressly 
provides  that  HUD  will  publish,  by 
Federal  Register  notice,  modifications  to 
these  policies  that  may  be  needed  to 
implement  any  additional  requirements 
imposed  through  appropriations  Acts. 

The  following  discussion  of  the  rental 
rehabilitation  issues  raised  by  the  public 
commenters  takes  into  account  the 
intervening  statutory  amendments 
discussed  above. 

The  Department  believes  it  is 
appropriate  to  reiterate  the  design  and 
purpose  of  both  programs  and  to  discuss 
how  these  programs  can  be  used  to 
complement  one  another.  The  strength 
of  the  rental  rehabilitation  initiative 
derives  from  the  separation  of  tenant 
and  rehabilitation  subsidies  and  the  fact 
that  the  market  feasibility  of 
rehabilitated  properties  does  not  depend 
upon  project-based  assistance.  The 
purpose  of  the  Rental  Rehabilitation 
Program  is  to  provide  affordable 
steward  rental  housing  for  lower 
income  families,  and  to  increase  the 
availability  of  housing  units  for 
consideration  by  housing  voucher 
holders  and  certificate  holders.  The 
Housing  Voucher  Program,  like  the 
Certificate  Ifrogram,  is  intended  to 
provide  tenant-based  assistance 
(assistance  that  follows  the  family  if  it 
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moves)  so  that  the  eligible  family  can 
afford  standard  housing. 

The  Department  believes  that  the 
Rental  Rehabilitation  Program  is  a 
suitable  housing  production  activity  for 
increasing  the  supply  of  housing 
available  to  families  with  housing 
vouchers  or  certificates.  It  is  also  HDD’s 
belief  that  the  Rental  Rehabilitation 
Program  and  the  tenant-based  housing 
assistance  programs  can  be  most 
effective  if  local  agencies  have  the 
flexibility  to  use  these  program 
resources  to  meet  local  priorities  and 
housing  objectives.  This  final  rule  gives 
PHAs  the  maximum  flexibility 
authorized  by  the  HCD  Act  of  1987  for 
administering  housing  assistance  at  the 
local  level. 

This  final  rule  requires  PHAs  to 
provide  either  a  housing  voucher  or 
certificate  to  any  family  living  in  a 
rental  rehabilitation  property  that  is 
required  to  move  because  of 
construction,  change  in  the  use  of  the 
unit,  or  because  the  family  is  living  in  an 
overcrowded  unit  (§  887.155(b)(1)). 

PHAs  have  the  discretion  to  provide  a 
housing  voucher  or  certificate  to 
families,  living  in  rental  rehabilitation 
projects  and  who  apply  for  placement 
on  the  PHA's  waiting  Ust,  that  would 
have  a  rent  burden  greater  than  30 
percent  of  income  after  rehabilitation  is 
completed  (§  887.155(b)(2)).  We  expect 
that  the  preferences  used  by  a  PHA  for 
selecting  families  from  its  waiting  list 
will  minimize  any  economic  hardship  on 
families  that  suffer  an  increase  in  rent 
as  a  result  of  rental  rehabilitation. 

We  do  not  believe  it  appropriate  for 
HUD  to  dictate  a  community’s  priorities 
in  the  use  of  its  housing  resources;  it  is 
more  appropriate  that  this  decision  be 
made  at  the  local  level.  PHAs,  rather 
than  HUD,  are  in  a  much  better  position 
to  decide  whether  a  family  that  is  living 
in  a  completed  rental  rehabilitation  unit 
is  more  needy  than  a  family  living  in 
substandard  housing. 

Concerns  about  Displacement  and 
Continued  Workability  of  Rental 
Rehabilitation  Program 

The  predominant  concern  raised  by 
the  public  commenters  was  that  the 
changes  proposed  in  the  use  of  housing 
vouchers  in  connection  with  the  Rental 
Rehabilitation  Program  would  make  that 
Program  unworkable.  Many  commenters 
noted  that  the  Rental  Rehabilitation 
Program  was  based  on  a  “split  subsidy" 
concept,  namely,  a  modest  Rental 
Rehabilitation  grant  to  assist  the  owner 
in  rehabilitating  the  project  and  a  rent 
subsidy,  either  housing  vouchers  or 
certificates,  to  assist  eligible  families  to 
continue  to  live  in  or  move  from  the 
rehabilitated  project.  The  commenters 


stated  that  with  no  assurance  of  housing 
vouchers  for  eligible  families  who  would 
continue  to  occupy  the  projects,  owners 
would  no  longer  participate  in  the 
Rental  Rehabilitation  Program  or,  if  they 
did,  would  only  rehabilitate  vacant 
projects  in  order  to  avoid  the  economic, 
social,  and  political  problems  caused  by 
displacement. 

'The  commenters  pointed  out  that, 
historically,  60  percent  of  the  post¬ 
rehabilitation  tenants  received  housing 
vouchers  or  certificates,  but  only  three 
percent  of  the  housing  vouchers  and 
certificates  used  in  connection  with  the 
Rental  Rehabilitation  Program  have 
been  used  to  assist  families  that  were 
displaced.  Several  commenters  that 
were  rental  rehabilitation  grantees 
noted  that  they  would  not  approve  a 
project  if  families  would  be  displaced 
and  have  traditionally  relied  on  housing 
vouchers  and  certificates  to  prevent 
displacement;  other  grantees  indicated 
that  their  rate  of  displacement  was 
below  three  percent.  They  also  stated 
that  because  the  rental  rehabilitation 
grant  is  modest  and  there  are  no  rent 
restrictions,  the  majority  of  eligible 
families  living  in  rental  rehabilitation 
projects  could  not  afford  the  after¬ 
rehabilitation  rents  without  housing 
vouchers  or  certificates.  Without 
housing  vouchers  for  families  who  seek 
to  remain  in  place  and  for  families  who 
want  to  move  into  a  rental  rehabilitation 
project,  the  commenters  believed  it 
would  be  increasingly  difficult  for  rental 
rehabilitation  grantees  to  comply  with 
the  low  income  benefit  requirements  in 
§  511.10(a).  Several  commenters 
contended  that  lack  of  housing  vouchers 
for  rental  rehabilitation  families  who 
seek  to  remain  in  place  may  cause 
opponents  of  the  Rental  Rehabilitation 
Program  to  seek  the  imposition  of  rent 
controls  on  the  project  or  the  use  of 
project-based  subsidies,  and  would  also 
prevent  owners  from  renting 
rehabilitated  units  to  the  families  that 
most  needed  the  housing. 

The  Department  believes  that  by 
requiring  assistance  to  displacees,  by 
encouraging  local  cooperation  and 
development  of  priorities,  and  by  giving 
PHA’s  the  discretion  to  choose  among 
Federal  preference  holders,  as  well  as 
the  discretion  to  serve  non-Federal 
preference  holders,  the  issues  raised  by 
these  commenters  can  be  handled  at  the 
local  level.  We  believe  that  communities 
operating  both  rental  rehabilitation 
programs  and  housing  voucher  programs 
must,  in  fact,  operate  in  concert  in  order 
to  achieve  their  housing  objectives. 

“Rent  coatiols”  on  rental 
rehabilitation  projects  are  statutorily 
prohibited.  The  Department  believes  the 
market  should  dictate  the  rents.  If  the 


owner  were  to  set  the  rents  too  high 
compared  to  the  market,  the  occupants 
would  move  out  to  find  cheaper  units. 
However,  if  the  owner’s  rents  are 
reasonable  in  relation  to  other  units  in 
the  neighborhood,  then  the  occupants 
are  likely  to  stay,  even  if  rents  are 
slightly  higher,  and  other  lower  income 
families  will  seek  out  the  vacant  units. 

Based  on  the  demographics  of  rental 
rehabilitation  projects,  some 
commenters  stated  that  the  policies  in 
the  proposed  rule,  had  they  been  in 
effect,  would  have  caused  the 
displacement  of  most  of  the  families 
currently  living  in  rental  rehabilitation 
projects  with  Section  8  assistance.  Such 
displacement  would  not  only  be 
“senseless  and  unnecessary,"  it  would 
be  inconsistent  with  HUD  policy 
contained  in  24  CFR  511.1  and  511.40, 
both  of  which  provide  that  the  most 
important  of  the  uses  of  housing 
vouchers  and  certificates  allocated  in 
connection  with  the  Rental 
Rehabilitation  Program  is  to  minimize 
displacement. 

The  Department  does  not  agree  with 
these  commenters’  conjecture  as  to  the 
effect  the  current  policies  would  have 
had  on  the  Rental  Rehabilitation 
Program,  if  they  had  been  in  effect  in 
previous  years.  First,  housing  vouchers 
remain  available,  at  the  PHA’s 
discretion,  for  economically  burdened 
rental  rehabilitation  families.  Second, 
we  are  not  aware  of  any  family  living  in 
a  rental  rehabilitation  project  that  was 
physically  displaced  or  had  a  post¬ 
rehabilitation  rent  burden  greater  than 
50  percent  of  income  and  was  not  issued 
a  housing  voucher  or  certificate. 

The  commenters  believed  that,  faced 
with  this  potential  for  displacement, 
owners  would  not  rehabilitate  occupied 
projects  for  several  reasons:  an 
unwillingness  to  displace  families  both 
on  principle  and  because  it  is  politically 
unacceptable,  a  reluctance  to  assume 
the  costs  of  relocation,  and  concern  over 
renting  the  vacated  units.  Rental 
rehabilitation  grantees,  the  commenters 
asserted,  would  be  faced  with  the 
unenviable  choice  of  denying 
applications  or  risking  economic 
displacement  of  tenants.  They  also 
noted  that  under  section  17(b)(2)(F)  of 
the  1937  Act  and  §  511.10(h)(l)(i).  a 
structure  may  be  assisted  under  the 
Rental  Rehabilitation  Program  only  if 
the  rehabilitation  will  not  cause  the 
involuntary  displacement  of  very  low- 
income  families  by  families  who  are  not 
very  low-income.  Therefore,  many 
otherwise  desirable  occupied  projects 
would  be  statutorily  ineligible  for  the 
Rental  Rehabilitation  Program.  The 
owners  that  chose  to  remain  in  the 
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Rental  Rehabilitation  Program,  they 
believed,  would  be  compelled  to 
rehabilitate  vacant  buildings,  which,  the 
commenters  noted,  is  more  costly 
because  vacant  buildings  are  generally 
in  more  deteriorated  condition  and  are 
more  subiect  to  vandalism  than  are 
occupied  projects. 

Decoupling  of  the  rental  rehabilitation 
and  housing  voucher  program  would  not 
make  rental  rehabilitation  unworkable. 

It  is  important  that  grantees  and  owners 
work  closely  with  the  PHA  and  keep  the 
PHA  informed  of  rehabilitation 
schedules  and  completion  dates.  PHAs, 
on  the  other  hand,  are  required  to 
provide  housing  vouchers  to  families 
that  are  physically  displaced  and  must 
advise  housing  voucher  holders  and 
certificate  holders  of  any  vacant  rental 
rehabilitation  units  that  are  available  or 
about  to  become  available  so  that  the 
families  can  consider  these  units.  PHAs 
are  also  encouraged  to  provide  housing 
vouchers  or  certificates  to  families  living 
in  rental  rehabilitation  properties  that 
meet  the  50  percent  of  income  Federal 
preference  for  rent  burden.  PHAs  may 
make  up  to  10  percent  of  their  housing 
vouchers  available  to  occupants  of 
rental  rehabilitation  that  do  not  have  a 
50  percent  rent  burden  after  taking  into 
account  the  housing  needs  and  urgency 
of  other  Federal  preference  holders. 

One  commenter  also  believed  that  thp 
policies  in  the  proposed  rule  would  not 
support  the  intent  of  section  17(a)(2)  of 
the  1937  Act,  which  lists  supporting  a 
rental  rehabilitation  grantee’s  program 
as  one  of  the  purposes  for  which  HUD 
may  reserve  housing  vouchers  in 
connection  with  the  Rental 
Rehabilitation  Program.  The 
commenters  were  concerned  about  the 
costs  and  effects  of  displacement,  which 
they  believed  would  result  if  occupied 
units  were  rehabilitated  in  the  future. 
Among  the  concerns  were  the  possibility 
of  causing  overcrowding  (which  may 
entail  adding  another  criterion  for 
selecting  rental  rehabilitation  projects), 
exacerbating  homelessness,  and  causing 
jurisdictions  to  use  CDBG  funds  to  cover 
the  cost  of  relocation  rather  than  for 
other  purposes. 

It  is  and  continues  to  be  this 
Department's  policy  to  minimize 
displacement  under  the  Rental 
Rehabilitation  Program.  Section 
17(a)(2)(B)  of  the  1937  Act  permits  the 
Secretary  to  "reserve  housing 
assistance”  for  persons  displaced  by 
rental  rehabilitation  and  to  support  the 
grantee’s  program.  As  mentioned  earlier, 
HUD  requires  that  certificates  and 
housing  vouchers  be  provided  to 
persons  that  are  displaced  by  rental 
rehabilitation.  Furthermore,  housing 


voucher  funds  are  allocated  on  a 
formula  basis  and  more  than  75  percent 
of  all  housing  vouchers  and  certificates 
ever  appropriated  by  Congress  have 
been  provided  to  cities  participating  in 
the  Rental  Rehabilitation  Program. 

Again,  we  emphasize  that  we  have 
provided  and  will  continue  to  provide 
housing  resources  to  the  local  PHA.  The 
PHA  has  a  considerable  amount  of 
flexibility  to  accommodate  assistance  to 
families  that  would  be  adversely 
affected  by  rental  rehabilitation 
activities.  We  cannot  overemphasize  the 
need  for  grantees  and  owners  to  work 
closely  with  the  local  PHA.  Our 
experience  indicates  the  more 
coordination  and  communication  that 
takes  place  between  the  three  parties 
throughout  the  rehabilitation  process, 
the  higher  the  likelihood  of  success  of 
both  programs  working  in  a 
complementary  manner. 

Many  commenters  questioned  why 
HUD  was  proposing  decoupling  when 
the  Rental  Rehabilitation  Program  with 
the  current  linkage  to  the  Housing 
Voucher  Program  is  working  well.  They 
referred  to  the  Department’s  own 
evaluation  of  the  Rental  Rehabilitation 
Program  as  evidence  of  that  Program’s 
success.  While  acknowledging  that  HUD 
may  have  had  concern  with  the 
slowness  of  leaseup  of  housing  vouchers 
that  may  have  been  caused  by  using  the 
housing  vouchers  in  connection  with  the 
Rental  Rehabilitation  Program,  the 
commenters  believed  that  this  problem 
has  been  corrected  through  permitting 
the  immediate  use  of  housing  vouchers 
for  general  Housing  Voucher  Program 
purposes  if  the  PHA  can  ensure  that 
housing  vouchers  or  certificates  will  be 
available  as  needed  for  rental 
rehabilitation  purposes,  and,  in  any 
event,  increasing  the  rate  of  leaseup  of 
housing  vouchers  should  not  be  done  at 
the  expense  of  the  Rental  Rehabilitation 
Program.  One  commenter  asserted  that 
it  was  financially  irresponsible  for  HUD 
to  assist  the  rehabilitation  of  a  project 
and  then  not  provide  the  rental  subsidy 
necessary  to  keep  the  project  occupied. 

The  February  1987  NOFA  was  the  first 
step  in  decoupling  the  two  programs  and 
has  been  working  well.  It  is  our  belief 
that  the  policies  in  this  final  rule  will 
result  in  additional  improvements  and 
will  make  both  programs  work  better. 
PHAs  are  provided  the  flexibility  and 
decisionmaking  authority  to  balance  the 
use  of  housing  vouchers  for  families  in 
rental  rehabilitation  properties  with 
other  housing  needs  in  the  community. 
PHAs,  not  HUD,  are  in  the  best  position 
to  make  this  local  determination. 

Nationwide,  there  are  more  than 
750,000  housing  vouchers  and 


certificates  under  contract  with  PHAs  in 
communities  participating  in  the  Rental 
Rehabilitation  Program.  Assuming  a 
modest  turnover  rate  of  10  percent,  i.e., 
the  percentage  of  families  that  turn  in 
their  housing  assistance  each  year,  the 
participating  PHAs  have  access  to  more 
than  75,000  housing  vouchers  or 
certificates  without  counting  any  new 
appropriations. 

One  commenter  questioned  what 
benefit  HUD  thought  would  be  derived 
from  the  proposed  changes.  If  increasing 
the  rate  of  leaseup  is  HUD’s  objective, 
then  HUD,  in  one  commenter’s  opinion, 
should  increase  its  allocation  of 
freestanding  housing  vouchers  and 
decrease  the  allocation  of  rental 
rehabilitation  housing  vouchers,  but 
should  not  change  the  policies  as 
proposed.  Another  commenter  noted 
that  decoupling  would  not  result  in  any 
significant  cost  savings  to  HUD  because 
the  housing  vouchers  would  just  be  used 
in  the  freestanding  portion  of  the 
Housing  Voucher  Program. 

The  new  policy  eliminates  the 
unnecessary  burdens  associated  with 
the  development  of  interim  use 
agreements,  tracking  on  a  funding 
increment  basis  the  number  of  housing 
vouchers  or  certificates  used  on  an 
“interim  use’’  or  “immediate  use”  basis, 
and  tracking  “pay-backs”  to  assure  that 
the  terms  of  local  agreements  have  been 
met.  All  of  these  unnecessary,  time- 
consuming,  administrative  controls  have 
been  eliminated,  and  PHAs  will  have 
more  time  and  more  flexibility  to  work 
with  grantees  to  meet  local  housing 
needs  and  objectives. 

Reliance  on  Preference  Rule  for 
Economic  Displacement  Issues 

Many  commenters  objected  to  the 
Department’s  proposal  to  rely  on  the 
then  forthcoming  “preference”  rule  to 
address  the  issue  of  “economic 
displacement”,  namely,  assistance  for 
families  whose  rent  would  increase  as  a 
result  of  rehabilitation.  The  commenters 
contended  that  by  relying  on  the 
development  of  the  preference  rule, 

HUD  provided  little  immediate  direction 
to  PHAs  on  this  issue.  They  further 
believed  that,  although  the  statutory 
preferences  would  apply  to  many  rental 
rehabilitation  families,  these  families 
would  not  have  any  reasonable 
guarantee  of  a  housing  voucher.  They 
noted  that  in  jurisdictions  with  very  long 
waiting  lists  for  Section  8  assistance, 
even  receiving  a  preference  may  be  of 
little  practical  help  in  avoiding 
displacement,  and  also  pointed  out  that 
the  waiting  lists  might  be  closed.  They 
were  also  concerned  that  a  rental 
rehabilitation  family  might  have  to  ba 
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displaced  or  move  into  substandard 
housing  to  qualify  for  a  preference. 

The  preference  rule  was  designed  to 
ensure  that  the  majority  of  HUD 
assistance  would  be  provided  to  the 
most  needy  families  as  required  by 
law — families  involuntarily  displaced, 
families  living  in  substandard  housing, 
or  families  paying  more  than  50  percent 
of  income  for  rent.  This  final  rule 
permits  PHAs  to  provide  a  higher 
preference  to  the  rental  rehabilitation 
families  that  meet  the  Federal 
preferences  than  to  other  Federal 
preference  holders.  This  rule  also 
requires  PHAs  to  allow  rental 
rehabilitation  families  that  meet  the 
Federal  preferences  to  be  placed  on  the 
waiting  list  even  if  the  PHA’s  waiting 
list  is  closed. 

Briefing  Packet 

A  commenter  stressed  the  importance 
of  including  information  on  local  rental 
rehabilitation  projects  in  the  briefing 
packet,  particularly  in  soft  housing 
markets,  because  of  the  owner’s 
responsibility  to  offer  the  units  to  lower 
income  families  for  up  to  seven  years. 
(The  commenter’s  description  of  the 
owner’s  responsibility  is  not  accurate.  A 
rental  rehabilitation  owner  has  a  duty, 
extending  for  seven  years,  to 
affirmatively  market  vacant  units  to 
attract  eligible  persons  from  all  racial, 
ethnic,  and  gender  groups 
(§  511.10(m)(2)].  The  owner  must  also 
agree,  for  at  least  a  ten-year  period,  not 
to  discriminate  against  a  prospective 
tenant  on  the  basis  of  the  tenant’s 
receipt  of,  or  eligibility  for,  housing 
assistance  (§  511.10(j)).  Two 
commenters,  however,  objected  to 
including  this  information  in  the  briefing 
packet.  One  commenter  indicated  that  it 
kept  a  master  list  of  all  units  known  to 
be  available.  It  instructs  families  on  the 
use  of  this  list.  This  commenter  believed 
that  it  would  be  an  unnecessary  expense 
to  separate  out  rental  rehabilitation 
projects. 

It  is  very  important  that  PHAs  provide 
a  list  of  completed  rental  rehabilitation 
projects  with  available  units  to  families 
at  the  time  they  are  issued  a  housing 
voucher  or  certificate  and  begin  their 
housing  search.  We  believe  that  the 
minimal  amount  of  work  required  to 
keep  the  rental  rehabilitation  list  up  to 
date  is  more  than  offset  by  all  of  the 
other  administrative  burdens  that  this 
rule  eliminates. 

Targeting  Housing  Vouchers  to  Rental 
Rehabilitation  Vacancies  and  Related 
Issues 

A  number  of  commenters  specifically 
objected  to  the  proposed  elimination  of 
a  PHA’s  authority  to  target  housing 


vouchers  to  families  on  its  waiting  list 
who  agree  to  move  initially  into  a  rental 
rehabilitation  project  (targeting-in). 
(PHAs,  under  the  February  1987  NOFA, 
retained  authority  to  target-in  housing 
vouchers,  limited  to  a  number  of  housing 
vouchers  equal  to  the  number  of  housing 
vouchers  allocated  to  it  before  fiscal 
year  1987  for  use  in  connection  with  the 
Rental  Rehabilitation  Program.)  One 
commenter  found  these  provisions  to  be 
confusing. 

A  commenter  urged  that  PHAs  should 
be  given  discretionary  authority  to 
target-in  turnover  housing  vouchers  or 
certificates  to  fill  vacancies  in  a  rental 
rehabilitation  project.  This  commenter 
believed  that  such  discretionary 
authority  was  particularly  necessary  in 
a  soft  housing  market. 

As  with  the  policy,  discussed  above, 
concerning  tenants  residing  in  rental 
rehabilitation  projects,  the  restriction  on 
targeting-in  was  also  criticized  as 
discouraging  owner  participation  in  the 
Rental  Rehabilitation  Program.  Many 
commenters  believed  that  the  limitation 
on,  or  elimination  of,  targeting-in 
hinders  rental  rehabilitation  owners’ 
ability  to  lease  their  units,  particularly 
with  respect  to  vacant  buildings  that 
have  been  rehabilitated.  The 
commenters  believed  that  without 
targeting-in  it  would  be  difficult  or 
impossible  to  meet  the  low  income 
benefit  requirements  in  §  511.10(a).  On 
the  other  hand,  two  commenters 
recommended  eliminating  targeting-in 
altogether.  One  commenter  made  this 
recommendation  because  it  found  it  to 
be  administratively  difficult  to  contact 
hundreds  of  families  on  the  waiting  list 
to  fill  vacant  units.  The  other  commenter 
stated  that  targeting-in  was  one  of  the 
policies  that  caused  difficulty  and  ill 
will  when  the  PHA  attempts  to  explain 
it  to  families  on  the  waiting  list. 

The  final  rule  does  not  permit  PHAs  to 
condition  the  initial  use  of  a  housing 
voucher  for  a  vacant  rental 
rehabilitation  unit.  This  targeting-in 
procedure  is  contrary  to  the  “finders- 
keepers”  concept  of  the  Housing 
Voucher  Program  and  is 
administratively  cumbersome  for  PHAs. 

Under  the  “finders-keepers"  concept 
housing  voucher  and  certificate  holders 
are  responsible  for  finding  the  units  they 
will  lease.  The  freedom  to  choose  their 
own  units  in  the  rental  market  is  a  key 
feature  of  the  Housing  Voucher  and 
Certificate  Programs,  which  places  the 
housing  voucher  or  certificate  holder  in 
a  position  comparable  to  other  families 
in  the  unsubsidized  rental  market. 
Targeting-in  restricted  the  family’s 
initial  choice  of  dwelling  unit  to  a 
speciRc  project.  It  targeting-in  were  to 
be  applied,  it  would  override  the  PHA’s 


tenant  selection  policies  and 
preferences  solely  on  the  basis  of  a 
family’s  willingness  or  unwillingness  to 
move  into  a  specific  unit,  which  has  no 
connection  to  a  family’s  need  for 
housing  assistance. 

Owners  should  not  be  relying  on  a 
“guarantee”  of  rental  income  from  a 
housing  voucher  or  certificate  holder  in 
deciding  whether  or  not  to  participate  in 
the  Rental  Rehabilitation  Program,  nor 
should  a  grantee  rely  on  housing 
vouchers  or  certificates  to  meet  the 
lower  income  benefit  requirement. 
Rather,  the  owner’s  decision  should  be 
based  on  market  circumstances. 

The  Department  agrees  with  some  of 
the  commenters  that  targeting-in  was 
cumbersome  to  administer  and  that  it 
was  difficult  to  track  the  number  of 
housing  vouchers  used  for  this  purpose. 

Two  commenters  argued  that 
whenever  a  housing  voucher  was  given 
to  a  family  residing  in  a  rental 
rehabilitation  project,  the  family  should 
be  required  to  live  in  the  project  for  one 
year.  The  Department  does  not  agree. 
Under  this  rule,  as  well  as  in  the 
NOFAs,  a  rental  rehabilitation  family 
that  receives  a  housing  voucher  has  the 
same  right  to  seek  housing  of  the 
family’s  choice  as  any  other  housing 
voucher  holder.  Another  commenter 
believed  that  in-place  tenants  should 
receive  housing  vouchers  but  that  the 
owners  should  not  be  able  to  charge  rent 
in  excess  of  the  fair  market  rent.  Under 
this  rule,  a  rental  rehabilitation  family 
that  receives  a  housing  voucher  and 
chooses  to  use  it  in-place  is  subject  to 
the  same  rules  as  any  other  housing 
voucher  family,  including  a  non-rental 
rehabilitation  family  that  chooses  to  use 
its  housing  vouchers  in-place. 

Immediate  Use 

Several  comments  concerned  the 
“immediate”  and  “interim”  use  policies, 
which,  when  there  was  a  separate 
allocation  of  housing  vouchers  in 
connection  with  the  Rental 
Rehabilitation  Program,  permitted  those 
housing  vouchers  to  be  used  initially  for 
general  program  purposes,  provided 
they  were  “paid  back.”  A  State  housing 
development  authority,  which  favored 
retaining  the  then  existing  policies, 
noted  that  immediate  use  was  already 
causing  it  problems  because  it  is  unable 
to  return  housing  vouchers  or 
certificates  that  were  used  on  an 
immediate  basis  in  one  locality  to  the 
locality  to  which  they  were  initially 
allocated  for  rental  rehabilitation 
purposes.  Another  commenter  believed 
that  discretionary  authority  to  use 
housing  vouchers  for  rental 
rehabilitation  purposes  was  preferable 


34378  Federal  Register  /  Vol.  53,  No.  172  /  Tuesday,  September  6,  1988  /  Rules  and  Regulations 


to  immediate  use  because  under 
immediate  use  PHAs,  particularly 
statewide  PHAs,  may  be  reluctant  to  use 
the  housing  vouchers  immediately 
because  of  concern  that  no  housing 
voucher  or  certificate  would  be 
available  when  needed  for  rental 
rehabilitation  purposes. 

Several  commenters  preferred  to  have 
less  restrictive  immediate  use  rules. 

They  noted  that  in  the  past  PHAs  only 
had  to  consult  with  the  local  rental 
rehabilitation  program  administrator  as 
to  schedules  and  ensure  that  housing 
vouchers  and  certificates  would  be 
available  when  necessary.  They 
believed  that  formal  written  agreements 
on  interim  use  unnecessarily  complicate 
the  process  and  slow  the  PHA’s  ability 
to  expedite  leasing. 

Under  this  rule  (and  the  March  1988 
NOFA),  PHAs  are  free  to  use  all  of  their 
housing  vouchers  for  general  program 
purposes.  PHAs,  however,  are  also 
subject  to  the  requirement  to  issue 
housing  vouchers  to  certain  rental 
rehabilitation  families.  There  is  no  need 
to  "pay  back"  housing  vouchers  under 
these  policies,  since  there  is  no  separate 
rental  rehabilitation  allocation.  While 
most  housing  vouchers  issued  under 
these  policies  have  been  used  for 
general  housing  voucher  purposes,  our 
experience  indicates  that  PHAs  have 
done  an  excellent  job  in  determining  the 
number  of  housing  vouchers  or 
certificates  that  must  be  made  available 
to  meet  the  rental  rehabilitation 
schedule,  and  the  Department  is  not 
aware  of  any  need  for  housing  vouchers 
that  PHAs  have  not  been  able  to  meet. 

Method  of  Allocation  and  Effect  on 
Small  PHAs 

Several  commenters  were  opposed  to 
HUD’s  proposal  to  continue  allocating 
housing  vouchers  for  use  in  connection 
with  the  Rental  Rehabilitation  Program. 
Some  of  these  commenters  were  smaller 
rural  PHAs  that  believed  that  the  rental 
rehabilitation-related  allocation  of 
housing  vouchers  either  prevented  them 
from  participating  in  the  Housing 
Voucher  Program  or  reduced  their  share 
of  housing  vouchers  because  they 
cannot  participate  in  the  Rental 
Rehabilitation  Program.  Another 
commenter  was  a  State  housing 
authority  that  had  no  rental 
rehabilitation  community  within  its 
borders. 

Several  commenters  criticized  HUD’s 
reduction  of  the  ratio  of  housing 
vouchers  allocated  in  connection  with 
the  Rental  Rehabilitation  Program  from 
up  to  one  housing  voucher  per  $5,000  of 
rental  rehabilitation  grant  money  to  up 
to  one  housing  voucher  per  $7,500  of 
grant  money.  One  commenter  noted  that 


the  national  average  cost  of 
rehabilitation  is  $3,700  per  unit,  which 
means  that  even  with  the  l/$5,000  ratio 
there  would  not  be  enough  housing 
vouchers  for  every  rehabilitated  unit.  A 
commenter  noted  that  it  made  no  sense 
to  allocate  housing  vouchers  on  a  ratio 
to  rental  rehabilitation  grant  amounts  if 
the  housing  vouchers,  for  the  most  part, 
are  not  going  to  be  used  in  concert  with 
the  Rental  Rehabilitation  Program. 
Another  commenter  made  a  similar 
point  that  it  was  not  necessary  to 
allocate  approximately  50  percent  of  the 
housing  vouchers  for  rental 
rehabilitation  purposes  when, 
historically,  only  three  percent  of  the 
housing  vouchers  so  allocated  have 
been  used  for  physical  displacement. 
Several  commenters  cited  the  length  of 
their  waiting  lists  as  the  reason  for 
wanting  the  higher  ratio. 

In  fiscal  year  1988,  the  Department 
changed  the  method  for  allocating 
housing  voucher  funds.  HUD 
discontinued  making  a  separate 
allocation  of  housing  vouchers  on  a  ratio 
of  one  housing  voucher  for  each  $7,500 
of  rental  rehabilitation  grants.  Instead, 
housing  voucher  funds  were  allocated  to 
HUD  Regional  and  Field  Offices  on  a 
formula  basis  which  took  into  account 
housing  need  and  costs.  The  extent  to 
which  the  PHA  had  housing  vouchers  or 
certiHcates  available  for  use  by  rental 
rehabilitation  families  was  taken  into 
consideration  by  Field  Offices  in  . 
determining  which  PHAs  would  be 
invited  to  submit  applications.  If  the 
PHA  did  not  have  sufficient  housing 
vouchers,  including  turnover  housing 
vouchers  and  certificates  from  the 
PHA’s  total  program,  to  enable  the  PHA 
to  comply  with  its  obligations  with 
respect  to  rental  rehabilitation  families 
(see  Part  III.I.(e)(l)(i)  of  the  March  1988 
NOFA],  then  additional  housing 
vouchers  were  provided  to  the  affected 
PHA. 

As  a  result  of  these  changes  more 
housing  vouchers  were  available  for 
allocation  to  small  PHAs  that  were  not 
located  in  a  jurisdiction  of  a  rental 
rehabilitation  grantee.  HUD  plans  to  use 
a  similar  procedure  in  fiscal  year  1989. 

One  commenter  thought  that  the  per- 
unit  grant  amount  limit  in  the  Rental 
Rehabilitation  Program  should  also  be 
raised  from  $5,000  to  $7,500.  While  this 
comment  is  outside  the  scope  of  this 
rulemaking,  the  Department  notes  that  it 
has  published  an  interim  rule  (53  FR 
25462,  July  6, 1988],  which  implemented 
certain  statutory  amendments  to  the 
Rental  Rehabilitation  Program.  That  rule 
revised  24  CFR  511.10(e](2]  to  establish 
a  sliding  scale  for  per-unit  grant  amount 
limits.  The  scale  runs  from  $5,000  for  a 
no  bedroom  unit  to  $8,500  for  a  three 


more  bedroom  unit.  This  change  in  the 
Rental  Rehabilitation  Program  rules  will 
also  make  it  easier  for  grantees  to 
rehabilitate  vacant  units,  which 
generally  require  more  substantial 
rehabilitation,  but  which  do  not  have 
any  potential  for  displacement.  These 
newly  standard  units  would  then  be 
available  to  housing  voucher  and 
certificate  holders  seeking  units  on  the 
open  market.] 

One  commenter  contended  that  rental 
rehabilitation  families  must  receive  a 
housing  voucher  to  remain  in  a  rental 
rehabilitation  project  because  HUD’s 
use  of  the  Fair  Market  Rent  as  the 
standard  for  what  is  “affordable”  is 
imrealistic.  This  commenter  noted  that  a 
family  in  its  jurisdiction  would  have  to 
have  an  annual  adjusted  income  of 
$20,000  to  “afford”  rent  equal  to  the  two- 
bedroom  FMR  ($500],  but  the  average 
annual  income  in  its  jurisdiction  for  a 
two-bedroom  family  was  under  $5,000. 
Local  situations,  such  as  those  referred 
to  by  this  commenter,  are  clearly 
relevant  matters  for  a  PHA  to  consider 
in  determining  the  extent  to  which  the 
PHA  will  exercise  its  discretionary 
authority  to  issue  housing  vouchers  or 
certificates  to  eligible  families  whose 
post-rehabilitation  rent  would  exceed  30 
percent  of  their  adjusted  income. 

A  commenter  suggested  that  since 
housing  vouchers  used  in  connection 
with  the  Rental  Rehabilitation  Program 
were  being  folded  into  the  regular 
Housing  Voucher  Program,  the  Rental 
Rehabilitation  Program  should  be  folded 
into  CDBG  Program.  The  Rental 
Rehabilitation  Program  is  not  a 
component  of  the  CDBG  Program,  but 
has  a  separate  statutory  authority;  the 
commenter’s  suggestion  therfore  is  not 
analogous  to  the  revisions  made  in  the 
Housing  Voucher  Program  by  this  rule. 

3.  Comments  Relating  to  the  Housing 
Voucher  Program  Itself 

Payment  Standard — Affordability  and 
Related  Issues 

Several  commenters  found  the 
adoption  in  the  February  1987  NOFA  of 
a  single  payment  standard  system  to  be 
a  significant  improvement  (see  section 
III.].].  One  commenter,  however,  stated 
that  the  simplification  did  not  work 
because  the  payment  standard 
provisions  were  still  not 
imderstandable.  The  Department  is  not 
aware  of  any  significant  difficulties  that 
PHA  are  having  in  understanding  the 
payment  standard  provisions.  Any 
individualized  problems  should  be 
discussed  with  the  appropriate  field 
office. 
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This  rule  retains  the  concept  of  a 
single  payment  standard  system  (see 
§  887.351).  The  Department  believes  that 
the  payment  standard  is  imderstood  by 
program  participants. 

Several  commenters  objected  to  the 
limit  of  two  affordability  adjustments 
within  a  five-year  period  (see  section 
lII.J.(e)(l)).  Generally,  these  commenters 
recognized  that  the  limitation  was 
statutory,  but  urged  that  the  statute  be 
amended  to  permit  annual  adjustments. 
The  limitation,  they  believed, 
jeopardized  the  continued  affordability 
of  housing  for  participants,  particularly 
for  large  families  and  families  whose 
incomes  are  lowest.  They  noted  that  the 
pending  authorization  Bill  contained  a 
provision  for  annual  adjustments  and 
urged  HUD  to  support  this  amendment. 

Section  887.351(c)  of  this  rule  gives 
PHAs  the  discretion  to  make  annual 
affordability  adjustments  to  the 
payment  standard.  This  provision 
implements  section  143(b)(1)  of  the  HCD 
Act  of  1987,  which  amended  section 
8(o)(6)(A)  (previously  section  8(o)(7)(A)) 
of  the  United  States  Housing  Act  of  1937 
(1937  Act). 

A  few  commenters  questioned  why 
consultation  with  local  government  was 
required  when  a  PHA  adjusted  a 
payment  standard  (see  section  III.].(f)). 
They  believed  it  served  little  purpose 
other  than  to  discourage  a  PHA  from 
making  an  affordability  adjustment.  One 
commenter  suggested  that  a  PHA  should 
be  able  to  seek,  without  local 
government  consultation,  HUD  approval 
to  adjust  the  payment  standard  to  the 
currently-published  FMR.  Another 
commenter  recommended  applying  the 
Certificate  Program  annual  adjustment 
factors. 

Section  887.351(c)  does  not  require 
PHAs  to  consult  with  the  public  and 
units  of  general  local  government  before 
making  affordability  adjustments.  Again 
this  revision  to  previous  policy 
implements  a  recent  statutory 
amendment.  Section  143(b)(2)  of  the 
HCD  Act  of  1987  struck  section 
8(o)(6)(D)  (previously  section  8(o)(7)(D)) 
of  the  1937  Act,  which  had  contained  the 
consultation  requirement.  It  should  also 
be  noted  that  PHAs  are  not  required  to 
obtain  HUD  approval  before  adopting  a 
new  payment  standard  schedule,  and 
have  the  ability  to  determine  the  amount 
of  the  adjustment  in  the  individual 
payment  standard  amounts. 

Several  commenters  objected  to  the 
fact  that  an  ACC  is  for  a  fixed  amount 
(see  section  IIl.G.(d)).  They  argued  that 
the  amount  of  an  ACC  should  be 
increased  over  its  five-year  term  to 
ensure  that  there  is  no  decrease  in  the 
number  of  families  assisted.  They 
believed  that  PHAs  might  be  reluctant  to 


make  needed  affordability  adjustments 
because  of  their  reluctance  to  decrease 
the  number  of  families  that  can  be 
assisted.  A  commenter  suggested  that 
there  should  be  a  floor  on  the  payment 
standard,  such  as  a  requirement  that  the 
PHA  increase  the  payment  standard 
when  a  specified  percentage  of  assisted 
families  are  paying  more  than  30  percent 
of  their  income  as  rent.  Another 
commenter  noted  that  the  application 
requires  the  PHA  to  State  the  bedroom 
mix  and  family  type.  This  commenter 
questioned  whether  PHAs  had  the 
flexibility  to  alter  the  mix  to  maintain 
financial  feasibility;  if  not.  then  PHAs 
would  have  to  stay  within  the  ACC 
amount  through  attrition.  Another 
commenter  requested  that  the  provision 
in  the  rule  that  states  that  a  PHA  may 
assist  more  families  if  there  are 
available  annual  contributions  under  the 
ACC  not  needed  for  participating 
families  should  also  expressly  provide 
that  a  PHA  may  have  to  assist  fewer 
families  than  originally  indicated  in 
order  to  remain  within  the  amount 
contracted  for  in  the  ACC. 

The  amount  contracted  for.  [in 
accordance  with  section  8(o)(6)(B)  of  the 
1937  Act,  includes  15  percent  in  excess 
of  what  is  estimated  to  be  needed  in  the 
first  year  for  each  of  the  five  years  of  the 
ACC.  Based  on  the  Department’s 
experience  with  contract  amendments 
under  the  Certificate  Program  this 
should  provide  enough  funding  to  cover 
payment  standard  adjustments.  PHAs 
may  alter  the  bedroom  mix. 

A  commenter  believed  that  using  the 
two-bedroom  FMR  to  determine  fund 
reservation  underestimates  the  amount 
actually  needed  based  on  the  actual 
housing  mix.  The  commenter  also 
pointed  out  reserving  funds  based  on  the 
FMRs  in  effect  at  fund  reservation  but 
requiring  that  the  initial  payment 
standards  be  based  on  the  FMRs  in 
effect  at  the  time  the  ACC  is  executed 
results  in  further  loss  in  the  number  of 
units  that  may  actually  be  assisted. 

The  two-bedroom  FMR  is  used  by  the 
HUD  field  office  for  fund  allocation 
purposes.  It  is  not  used  to  determine  the 
actual  amount  of  housing  voucher 
budget  authority  that  is  reserv’ed  for  a 
PHA  under  an  ACC.  The  field  office 
determines  that  amount  based  on  the 
PHA’s  proposed  bedroom  distribution 
and  estimates  of  family  income. 

A  commenter  believed  that  the  five- 
year  limit  on  the  housing  voucher  ACC 
would  cause  underutilization  of  the 
housing  voucher  authority  in  the  last 
year  of  the  ACC.  This  commenter 
believed  that  the  PHA  wilt  not  be  able 
to  enter  into  housing  voucher  contracts 
during  the  last  year  of  the  ACC  because 
PHAs  are  prohibited  from  signing  such 


contracts  with  an  owner  for  less  than 
one  year  or  for  a  period  that  extends 
beyond  the  ACC. 

Funding  for  a  PHA's  housing  voucher 
program  is  derived  from  funding 
increments  (“projects”)  contractually 
committed  by  HUD  for  support  of  the 
PHA  program.  There  is  a  separate  ACC 
term  for  each  funding  increment.  The 
initial  term  of  the  ACC  for  each  funding 
increment  is  five  years.  Section 
887.209(c)(2)(ii)  provides  that  the  term  of 
the  lease  for  a  program  family  must 
begin  “at  least  one  year  before  the  end 
of  the  term  of  the  last  funding  increment 
under  the  ACC. "  (As  used  in  this 
regulation,  the  term  “ACC”  refers  to  a 
consolidated  ACC  document  which 
contains  the  separate  HUD  funding 
commitments  for  successive  funding 
increments  for  the  PHA  housing  voucher 
program.)  Thus  the  requirement  only 
applies  with  respect  to  the  most  recent 
funding  increment  under  the  ACC  at  the 
time  the  lease  begins,  and  does  not 
apply  to  earlier  funding  increments 
under  the  ACC.  The  PHA  may  approve  a 
lease,  and  may  enter  a  voucher  contract 
so  long  as  there  is  at  least  one  year  left 
to  run  on  the  last  funding  increment 
under  the  ACC  (even  if  there  is  less  than 
one  year  left  to  run  on  one  or  more 
earlier  funding  increments).  Thus  the 
regulatory  limitation  will  not  have  any 
practical  effect  on  the  family  so  long  as 
the  PHA  continues  to  receive  new 
program  funding  increments  and  there  is 
at  least  one  year  left  on  the  most  recent 
increment.  The  prohibition  on  entering  a 
lease  unless  there  is  a  year  left  to  run 
implements  the  statutory  requirement 
prescribing  the  minimum  lease  term  in 
Section  8  Existing  Housing,  including  the 
Section  8  Housing  Voucher  Program. 

The  lease  between  the  tenant  and  owner 
must  be  for  “at  least  one  year”  (unless 
the  term  of  the  assistance  contract  is 
shorter  (section  8(d)(l)(B)(i)  of  the  1937 
Act).  Funding  under  the  ACC  is  the 
source  for  assistance  payments  by  the 
PHA  to  support  the  family’s  tenancy 
under  the  lease,  and  in  particular  to 
subsidize  the  family’s  tenancy  during 
the  minimum  one  year  lease  term.  For 
the  same  reason,  the  rule  provides 
(§  887.209(c)(2)(iii))  that  the  housing 
voucher  contract  and  the  lease  shall  end 
if  the  PHA  determines  (in  accordance 
with  procedures  prescribed  by  HUD) 
that  funding  under  the  ACC  is 
insufficient  to  support  continued 
assistance. 

Payment  Standard  Amount 

A  commenter,  referring  to  24  CFR 
882.106(a)(3),  recommended  that  PHAs 
be  permitted  to  raise  payment  standards 
to  the  level  of  the  exception  rents  that 
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are  approved  by  HUD  under  the 
Certificate  Program  for  designated 
localities.  The  commenter  believed  that, 
under  the  NOFA,  it  could  not  set  the 
payment  standard  above  the  applicable 
fair  market  rent  (FMR). 

This  commenter  was  mistaken.  Both 
the  NOFAs  and  this  final  rule  allow  the 
PHA  to  establish  a  payment  standard 
amount  based  upon  the  applicable  FMR 
or  HUD-approved  community-wide 
exception  rent  (see  section  III.].(c)  and 
§  887.351).  Community-wide  exception 
rent  means  that  the  exception  rent 
applies  throughout  the  PHA’s 
jurisdiction. 

A  commenter  noted  that  the  FMR  area 
within  its  jurisdiction  was  very  large 
and  had  several  rental  markets  with 
rents  varying  by  as  much  as  $200  to 
$300.  This  commenter  noted  that 
participants  in  the  lower  rent  areas 
receive  an  automatic  reduction  in  the 
portion  of  their  income  spent  for  rent. 
Another  commenter  believed  that  PHAs 
should  be  allowed  to  set  the  payment 
standard  amounts  in  a  manner  that 
would  enable  families  to  Find  modest 
but  satisfactory  units  and  suggested  that 
the  payment  standard  be  permitted  to 
range  from  80  percent  to  100  percent  of 
the  FMR. 

The  Department  agrees  that  PHAs 
should  have  more  flexibility  to  set  the 
payment  standard  and,  in 
§  887.351(b)(2),  has  provided  PHAs  the 
authority  to  adopt  payment  standard 
amounts  that  are  not  less  than  80 
percent  of  the  applicable  FMR  or  the 
HUD-approved  community-wide 
exception  rent.  The  rule  continues  to 
require  that  the  PHA  have  one  payment 
standard  for  each  bedroom  size  within  a 
FMR  area.  Families  who  lease  units  in 
ihe  lower  rent  areas  of  a  PHA’s 
jurisdiction  are  simply  using  the 
shopper's  incentive:  they  are  getting  less 
housing  and  paying  less  rent  than  if  they 
rented  in  more  expensive  areas. 

A  commenter  objected  to  HUD's 
proposal  to  conform  the  payment 
standard  provision  for  single  room 
occupancy  (SRO)  to  the  provision  for  the 
SRO  Fair  Market  Rent  in  the  Certificate 
Program,  namely,  75  percent  of  the  0- 
bedroom  FMR.  Another  commenter, 
how  ever,  noted  that  the  SRO  payment 
standard  was  the  only  payment 
standard  requiring  HUD  approval  and 
recommended  that  the  SRO  payment 
standard  should  be  set  at  75  percent  of 
the  congregate  payment  standard. 
Section  887.487(a)  sets  the  payment 
standard  for  an  SRO  unit  at  75  percent 
of  the  0-bedroom  fair  market  rent  or,  if 
applicable,  of  the  community-wide 
exception  rent,  which  is  comparable  to 
how  the  SRO  Fair  Market  Rent  has  been 
set  in  the  Certificate  and  Moderate 


Rehabilitation  Programs.  Use  of  100 
percent  of  the  0-bedroom  FMR  is  not 
appropriate  because  SROs  normally  are 
smaller  and  have  fewer  amenities  ^an 
do  efficiency  units.  The  Department 
recognizes  ffiat  local  conditions  may 
warrant  a  higher  payment  standard,  and 
has  provided  a  mechanism  in 
§  887.487(b)  for  a  PHA  to  seek  HUD 
approval  of  a  SRO  payment  standard 
based  on  a  higher  percentage,  not  to 
exceed  100  percent. 

Housing  Vouchers  versus  Certificates 

A  few  conunenters  took  issue  with 
assertions  in  the  February  1987  NOFA 
that  the  Housing  Voucher  Program  is 
more  cost  beneficial  than  the  Certificate 
Program,  citing  the  First  Report  on  the 
Housing  Voucher  Program  by  Abt 
Associates,  Inc.  Some  commenters 
believed  that  the  features  of  the  two 
programs  should  be  merged  to  develop  a 
program  that  has  the  flexibility  of  the 
Housing  Voucher  Program  and  the 
efficacy,  equity,  and  effectiveness  of  the 
Certificate  Program. 

The  Abt  Report  cited  by  the 
commenters  concerned  early  program 
administration.  The  Department  still 
believes  that  with  operational 
experience,  including  modifications 
made  by  this  rule,  the  Housing  Voucher 
Program  will  prove  more  cost  beneficial 
than  the  Certificate  Program. 

Targeting 

A  commenter  believed  that  PHAs 
should  be  given  authority  similar  to  the 
authority  ffiat  HUD  had  under  section 
Ill.I.(e)  to  target  housing  vouchers  to 
families  living  in  certain  projects.  The 
Department  has  not  adopted  this 
suggestion.  The  special  purposes  for 
which  housing  vouchers  may  be  targeted 
generally  are  based  on  activities 
identified  in  appropriations  acts  or  in 
accompanying  Conference  Committee 
report  tables.  Under  the  targeting 
provisions  the  Department  provides  a 
PHA  with  additional  housing  voucher 
funding  to  be  used  for  a  specified 
purpose. 

It  was  also  recommended  that  the  rule 
specify  for  each  of  the  targeting 
categories  whether  the  PHA  or  HUD 
would  administer  the  housing  vouchers. 
The  Department  has  not  adopted  this 
suggestion.  First,  all  housing  voucher 
contracts  have  been  administered  by 
PHAs.  Second,  and  more  significantly, 
this  rule  provides  a  more  general 
authority  to  target  assistance  than  the 
NOFAs  provided  (see  §  887.155(c)). 
Unlike  the  NOFAs,  it  does  not  list  each 
of  the  specific  purposes  under  which 
housing  vouchers  may  be  targeted.  As 
noted  above  the  specific  purposes  are  a 
product  of  the  appropriations  process. 


They  vary  from  year  to  year.  It  is  not 
feasible  to  amend  the  rule  each  year  to 
conform  to  the  specific  purposes  that 
may  be  current. 

Administrative  Fees 

lliere  was  a  substantial  amount  of 
comment  on  the  adequacy  of 
administrative  fees.  In  general,  the 
commenters  argued  for  an  increase  in 
the  ongoing  fee  to  at  least  the  fee  in  the 
Certificate  Program  (7.65  percent  of  the 
two-bedroom  FMR);  some  commenters 
urged  that  the  fee  for  both  programs  be 
revised  back  to  8.5  percent.  These 
commenters  took  issue  wnth  HUD’s 
earlier  claim  that  the  Housing  Voucher 
Program  should  be  less  costly  to 
administer,  contending  that  HUD  has 
never  provided  any  data  which  clearly 
supports  this  assertion.  They  stated  that 
their  experience  indicates  that  the 
administrative  work  in  the  two 
programs  is  comparable  or,  if  anything, 
the  Housing  Voucher  Program  is  more 
expensive  to  administer.  They  argued 
that  administering  two  parrallel 
programs  creates  administrative 
complexities;  the  financial  management 
and  planning  for  the  Housing  Voucher 
Program  was  difficult,  complex,  and 
time  consuming;  and  the  NOFA,  itself, 
requires  PHAs  to  “(Ajssist  a  family  in 
finding  an  apartment  in  circumstances 
where,  because  of  age,  handicap,  large 
family  size  or  other  reasons,  it  is  imable 
to  locate  an  approvable  unit.” 

Section  144  of  the  HCD  Act  of  1987 
added  a  new  section  8(q),  which 
establishes  administrative  fee 
requirements  for  both  the  Housing 
Voucher  Program  and  the  Certificate 
Program.  Section  8(q)(l)  requires  the 
Secretary  to  establish  a  monthly  fee 
(ongoing  fee)  equal  to  8.2  percent  of  the 
two-bedroom  fair  market  rent  and 
authorizes  the  Secretary  to  increase  the 
fee  if  necessary  to  reflect  higher  costs  of 
administering  small  programs  and 
programs  operating  over  large 
geographic  areas.  Section  8(q)(2)(A) 
requires  the  Secretary  to  establish 
reasonable  fees  for  (1)  preliminary 
expenses  (not  to  exceed  $275)  incurred 
by  a  PHA  in  connection  with  a  new 
allocation  of  assistance,  (2)  costs 
incurred  in  assisting  families  who 
experience  difficulty  in  obtaining 
appropriate  housing,  and  (3) 
extraordinary  costs  approved  by  the 
Secretary.  Section  8(q)(2)(B)  requires 
that  the  same  method  be  used  to 
calculate  fees  under  the  Housing 
Voucher  Program  and  the  Certificate 
Program.  Section  8(q)(3)  contains  the 
following  overall  limitation:  “The 
Secretary  may  establish  or  increase  a 
fee  in  accordance  with  this  subsection  ^ 
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only  to  such  extent  or  in  such  amounts 
as  are  provided  in  apprc^riations  Acts.” 

This  final  rule  (see  §  887.103)  does  not 
contain  specific  dollar  amounts  for  the 
administrative  fees,  because,  as  noted 
above,  the  amounts  of  the  fees  are 
subject  to  yearly  appropriation  action. 
The  Department  will  establish  the  actual 
fee  amounts  each  year  based  on  its 
appropriation.  The  current 
administrative  fees  for  the  Housing 
Voucher  Program  are:  an  administrative 
fee  equal  to  6.5  percent  per  month  of  the 
two-bedroom  fair  market  rent,  a 
preliminar  fee  not  to  exceed  $215,  and  a 
hard-to-house  fee  of  $45  for  each 
qualified  fanuly.  These  fees  are  based 
on  the  Department's  fiscal  year  1988 
appropriation  and  were  reflected  in  the 
revised  operating  plan  for  fiscal  year 
1988  submitted  to,  and  accepted  by  the 
Committees  on  Appropriations  of  Senate 
and  House  of  Representatives. 

A  commenter  objected  to  basing  the 
ongoing  fee  on  FMRs  because  it  believed 
that  it  was  unfair  to  PHAs  in  less  costly 
rental  markets.  The  commenter  noted 
that  these  areas  were  often  rural  and 
poor,  but  administrative  costs  were  not 
necessarily  lower  than  in  other  areas.  It 
was  suggested  that  if  a  I^A  could  lease 
up  more  units  than  estimated  for  the 
amount  of  funding  if  received,  it  should 
be  able  to  get  an  increase  in  its 
administrative  fee  allotment  or  should 
be  able  to  transfer  funds  from  the  HAP 
to  cover  the  additional  operating  costs. 
Another  commenter  thought  that  the 
HUD  Regional  Offices  should  establish 
the  split  between  the  fee  amount  and  the 
subsidy  amount  to  take  into  account  the 
individual  characteristics  of  local 
housing  authorities.  It  was  also 
recommended  that  the  hard-to-house  fee 
be  provided  for  housing  a  mentally 
handicapped  person  and  that  the 
preliminary  fee  be  a  flat  amount  rather 
than  the  lesser  of  a  flat  amount  and 
actual  expenses.  The  commenter 
believed  that  a  flat  fee  would  reduce  the 
administrative  burden  of  documenting 
expenses  to  HUD.  One  commenter 
requested  that  PHAs  with  large 
geographical  areas  be  given  special 
consideration  in  setting  the 
administrative  fees. 

Section  8(q)  of  the  1937  Act  permits 
the  Department  to  increase  the  ongoing 
administrative  fee  “if  necessary  to 
reflect  the  higher  costs  of  administering 
small  programs  and  programs  operating 
over  large  geographic  areas,”  but  again, 
"only  to  the  extent  or  in  such  amounts 
as  are  provided  in  appropriations  Acts.” 
The  Department  will  determine  whether 
to  provide  a  higher  administrative 
ongoing  administrative  fee  for  these 


PHAs  based  on  its  fiscal  year  1989 
appropriation. 

Housing  Vouchers  for  Families  with 
Income  between  50  to  80%  of  Median 

A  commenter  believed  that  the 
Housing  Voucher  Program  was  well 
suited  for  families  with  incomes 
between  50  and  80  percent  of  median 
income,  and  suggested  that  this  class  of 
family  be  generally  eligible  for  housing 
vouchers. 

The  eligibility  for  housing  vouchers  of 
families  with  incomes  between  50  and 
80  percent  of  income  has  always  been 
limited  by  statute  to  families  who  are 
displaced  by  rental  rehabilitation 
activities  or  are  previously  assisted 
under  the  1937  Act  (see  sectiop  8(o)(3)). 
These  restrictions  appropriately  focus 
housing  voucher  assistance  on  the  more 
needy  very  low-income  families.  Two 
recent  changes  should  be  noted.  First, 
section  103(b)  of  the  1987  Act  amended 
section  16  of  the  1937  Act  to  exempt 
from  section  16(b)’s  percentage 
limitations,  dwelling  units  made 
available  to,  among  others,  lower 
income  families  that  were  displaced  by 
rental  rehabilitation  actmties.  Second, 
the  Department  has  recently 
reconsidered  the  issue  of  whether 
families  that  had  incomes  above  50 
percent  and  qualified  for  housing 
vouchers  as  being  previously  assisted 
imder  the  1937  Act  are  subject  to  the 
section  16(b)  percentage  linutation  (see 
53  FR 15412,  April  29, 1988,  the  proposed 
rule  to  implement  section  16(c)  of  the 
1937  Act,  as  added  by  section  103(a)  of 
the  HCD  Act  of  1987).  In  the  preamble  to 
that  proposed  rule,  the  Department 
stated  that  it  “has  determined  that 
‘continuously  assisted’  families  are  also 
exempt  because  under  section  8(o)  of 
the  1937  Act .  .  . ,  a  family  is  eligible 
without  regard  to  income  if  it  is 
continuously  assisted.  The  statute  does 
not  require  another  determination  of 
income  eligibility  and  therefore  the 
income  of  a  family  that  receives  a 
housing  voucher  does  not  trigger 
applicability  of  the  percentage 
limitations  proposed  to  be  implemented 
by  this  rule”  (53  FR  15413). 

The  effect  of  the  above  two  changes  is 
that  there  are  no  longer  any  eligible 
families  with  incomes  above  50  percent 
of  adjusted  income  that  are  subject  to 
the  percentage  limitations  in  section 
18(b)  of  the  1937  Act.  Section  887.151, 
Eligibility  requirements,  accordingly, 
does  not  contain  any  provisions 
concerning  compliance  with  section  16 
of  the  1937  Act,  as  were  contained  in 
section  Ill.I.(b)  of  the  March  1988  NOFA. 


Shoppers  Incentive,  Rent 
Reasonableness,  and  Related  Issues 

Many  commenters  believed  that  PHAs 
should  have  some  authority  to 
disapprove  a  lease  based  upon  the 
amount  of  rent  payable  to  owners.  They 
maintained  that  the  lack  of  some  form  of 
rent  reasonableness  test  was  resulting  in 
tenants  paying  too  much  rent  and  the 
waste  of  subsidy.  These  commenters 
noted  that  it  was  their  experience  that 
housing  voucher-assisted  families  fail  to 
negotiate  a  reasonable  rent  for  their  unit 
and  were  negotiating  rents  that  were 
higher  than  the  contract  rents  on  similar 
units  leased  to  certificate  holders.  They 
cited  their  own  data  and  the  Abt 
Associates,  Inc.’s  report  on  first  year 
findings  to  support  their  contention.  One 
conunenter  explained  this  phenomenon 
as  follows: 

Under  the  Housing  Voucher  Program  the 
family  and  landlord  agrees  on  the  rent, 
without  approval  by  the  PHA.  The  landlord  is 
free  to  set  the  rent  as  high  as  the  tenant  is 
willing  to  pay.  It  is  not  a  true  “market"  since 
the  tenant  isn’t  really  paying  "market  rent” 
but  "tenant  rent.”  Tenants,  as  a  rule,  don’t 
ask,  "What  is  the  contract  rent  or  gross  rent 
for  this  unit,"  but  "What  rent  will  I  have  to 
pay?”,  i.e.,  the  tenant  rent.  When  first  under 
rental  assistance,  any  new  rent  is  so  much 
less  than  what  the  tenant  has  been  paying 
that  the  tenant  fails  to  negotiate  with  an 
owner  or  compare  rents. 

The  commenters  believed  that  PHAs 
had  information,  such  as  the  fact  that 
other  units  were  being  rented  to 
certificate  holders  at  or  below  the  FMR, 
which  the  PHA  could  use  to  help  the 
family  obtain  a  reasonable  rent.  They, 
therefore,  urged  that  PHAs  be  given  the 
authority  to  impose  a  rent 
reasonableness  test.  One  commenter 
recommended  that  the  test  be  appliable 
to  the  first  rent  increase,  as  well  as  to 
the  initial  rent. 

Several  commenters  recommended 
that  the  rule  contain  a  maximum 
percentage  of  adjusted  income  that  a 
family  could  pay  as  rent.  These 
commenters  generally  recommended  50 
percent  as  the  maximum,  but  40  percent 
and  35  percent  were  also  suggested. 

Several  commenters  noted  that  while 
many  tenants,  as  discussed  above,  were 
paying  more  than  30  percent  of  adjusted 
income  as  rent,  there  were  many  other 
families  paying  the  minimum  10  percent 
of  gross  income  as  rent  The  commenters 
claimed  that  this  disparity  in  rent 
burden  was  primarily  a  function  of 
whether  the  family  used  the  housing 
voucher  to  rent  the  place  in  which  they 
were  living  (low  rent)  or  another  unit 
(high  rent).  'They  claimed  that  the 
shoppii^  incentive  has  caused  the 
Housing  Voucher  Program  to  be  more 
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expensive  to  the  government  than  the 
Certificate  Program.  They  also  noted 
that  the  shopping  incentive  had  been 
tried  in  the  Certificate  Program,  but  was 
eventually  removed.  These  commenters 
generally  recommended  that  HUD 
impose  a  minimum  rent  based  on  30 
percent  of  the  family’s  adjusted  income 
The  concerns  expressed  by  these 
commenters  are  well  taken,  but  that 
restrictions  based  on  rent 
reasonableness  must  be  balanced 
against  maintaining  a  family’s  option  to 
shop  for  the  unit  of  its  choice.  Section 
887.209(b)  contains  several  revisions 
from  current  policy  to  address  these 
concerns.  It  requires  a  PHA  to  advise 
the  family  on  whether  the  rent  requested 
is  reasonable,  based  on  rent  for 
comparable  units.  It  also  requires  the 
PHA,  if  the  family  requests  assistance, 
to  assist  the  family  in  negotiating  a 
reasonable  rent. 

In  addition,  the  PHA  may  disapprove 
a  lease  for  a  rent  that  is  not  reasonable, 
based  on  information  the  PHA  has  for 
comparable  rental  units,  A  PHA  may 
exercise  this  authority  in  communities 
where  the  market  is  not  functioning 
normally  or  where  some  families  are  not 
able  to  negotiate  reasonable  rents  on 
their  own  (for  example,  where  there  is  a 
concentration  of  ownership  by  a  small 
number  of  landlords,  or  where  rents 
charged  to  voucher  holders  are  greater 
than  rents  charged  to  certificate  holders 
living  in  comparable  units).  The  PHA, 
however,  may  not  disapprove  a  rent  that 
is  reasonable  based  on  rent 
comparability  test  even  if  the  PHA 
believes  that  the  rent  is  more  than  the 
family  can  afford.  It  is  still  the  family 
that,  ultimately,  decides  what  it  is 
willing  to  pay  for  the  unit,  and  no  rent- 
to-income  cap  has  been  added  to  the 
rule.  A  PHA  must  document  each  case 
in  which  it  disapproves  a  lease  because 
the  rent  is  not  reasonable. 

Handling  Increments  of  Funding  and 
Related  Issues 

A  commenter  was  concerned  that  the 
February  19, 1987  NOFA  continued  to 
require  PHAs  to  treat  each  funding 
increment  separately.  It  was  the 
commenter’s  understanding  from 
training  sessions  that  all  funding  was  to 
be  combined.  The  commenter 
questioned  why  there  was  no  mention  of 
commingling  of  five  year  ACC’s  or 
carryover  of  remaining  funds  in  section 
lII.G.(d)(2)  concerning  a  PHA’s 
obligation  to  plan  administration  of  its 
program  within  amounts  originally 
contracted  for.  Another  commenter 
claimed  that  all  allocations  should  run 
concurrently  with  the  effective  date  of 
the  ACC.  When  increments  of  units  are 
approved,  the  effective  date  of  the  first 


requisition  should  be  the  same  as  any 
subsequent  increment.  The  commenter 
believed  that  this  change  would  make 
the  Program  much  easier  to  administer. 

A  commenter  recommended  that 
budgets  for  each  housing  voucher 
project  be  consolidated  as  they  are  in 
the  Certificate  Program. 

The  provisions  of  section  III.G.(d)(2) 
are  contained  in  §  887.101.  This  section 
continues  the  requirement  that  a  PHA 
plan  the  administration  of  its  program  in 
a  manner  that  will  ensure  that  it  remains 
within  the  amounts  originally  contracted 
for  the  funding  increment.  PHA  budgets 
for  the  Housing  Voucher  Program  are 
consolidated.  The  reader  is  referred  to 
the  discussion  of  funding  for  a  PHA’s 
housing  voucher  program  in  Payment 
Standard— Affordability  and  Related 
Issues,  above,  for  an  explanation  of  the 
manner  of  handling  funding  increments 
under  this  rule. 

Vacancy  Payments 

Several  commenters  argued  that 
claims  for  vacancy  loss  should  be  the 
same  as  in  the  Certificate  Program  (see 
§  882.105(b).  These  commenters  believed 
that  owners  needed  the  additional 
incentive  provided  under  the  CertiRcate 
Program  policies.  Another  commenter 
believed  that,  if  a  family  moves  at  the 
end  of  a  month  without  notice,  there 
should  be  a  vacancy  payment  for  30 
days  after  tenant  move-out. 

Section  8(o)(4)  of  the  1937  Act 
prohibits  housing  voucher  payments 
after  the  month  during  which  the  unit 
was  vacated.  The  Department,  therefore, 
cannot  provide  a  vacancy  loss  payment 
comparable  to  that  currently  provided 
under  the  Certificate  Program,  and  both 
the  NOFA  (section  III.)  (1))  and  this  rule 
(§  887.353(c))  prohibit  housing 
assistance  payments  for  vacancies. 

Claims  for  Damages  under  the  Lease 

Several  commenters  believed  that  the 
NOFA  required  a  PHA  to  pay  the 
landlord  impaid  rent  payable  by  the 
family  not  in  excess  of  one  month’s  rent. 
These  commenters  believed  that  the  rule 
should  be  clarified  to  make  PHAs  liable 
for  the  difference  between  the  payment 
standard  and  the  security  deposit,  not 
the  rent  to  owner  and  the  security 
deposit.  The  commenters  pointed  out 
that,  particularly  without  a  rent 
reasonableness  test,  PHAs  had  no 
control  over  the  rent  to  owner. 

This  rule  (§  887.215)  continues  the 
NOFA  policy  of  determining  the  amount 
recoverable  by  an  owner  for  damages 
under  the  lease  by  subtracting  the 
amount  of  the  security  deposit  from  the 
amount  the  family  owes  under  the  lease. 
As  in  the  NOFA,  the  amount  paid  by  the 
PHA  for  amounts  owed  by  the  tenant 


under  the  lease  may  not  exceed  one 
month’s  rent  to  the  owner.  Because  this 
provision  is  intended  to  provide  the 
owner  with  some  reimbursement  for 
amounts  owed  by  the  family,  it  is  more 
appropriate  to  use  the  rent  to  owner, 
which  includes  the  family’s  share  of  the 
rent,  than  to  use  the  payment  standard 
to  calculate  the  amount  of  the 
reimbursement.  As  noted  above,  this 
rule  provides  the  PHA  the  discretion  to 
review  the  reasonableness  of  the  rent  to 
owner  based  on  rents  for  comparable 
units. 

Program  Size 

A  commenter  claimed  that  a  minimum 
of  20  to  25  units  should  be  awarded 
whenever  housing  vouchers  are 
provided  to  jurisdictions  including  multi- 
jurisdictional  programs.  The  commenter 
believed  that  the  50  housing  voucher 
minimum  for  initial  allocations  (section 
III.D.  (d)(2))  was  a  step  in  the  right 
direction  but  did  not  go  far  enough.  Two 
commenters  urged  that  the  minimum 
initial  allocation  be  100  housing 
vouchers.  They  believed  that  small  and 
rural  PHAs  may  have  to  refuse  housing 
vouchers  because  diseconomies  would 
prevent  them  from  administering  two 
small  programs,  the  Housing  Voucher 
and  Certificate  Programs. 

HUD  is  sensitive  to  the  commenters’ 
concern  that  housing  voucher  awards 
should  be  large  enough  to  permit 
effective  administration  of  the  program. 
The  Department,  however,  does  not 
believe  that  embedding  a  fixed  minimum 
number  of  housing  vouchers  in  this  rule 
is  the  best  way  to  encourage  effective 
program  administration.  The  amount  of 
assistance  available  for  allocation, 
which  varies  from  year  to  year,  is  a 
factor  that  must  be  considered.  This 
rule,  therefore,  does  not  contain  such  a 
minimum.  Rather,  §  887.53  provides  that 
the  HUD  Regional  or  Field  Office  may 
consider  the  number  of  housing 
vouchers  that  should  be  offered  to  a 
PHA  to  facilitate  program 
administration  and  economies  of  scale. 

Welfare  Tenants 

One  commenter  expressed  concern 
over  the  inequity  caused  because  the 
Housing  Voucher  Program  does  not 
consider  maximum  welfare  shelter 
allowances  in  determining  a  family’s 
subsidy.  As  a  result,  the  commenter 
pointed  out,  welfare  recipients  can  rent 
units  above  the  payment  standard  and 
still  pay  less  than  30  percent  of  income 
for  rent,  while  a  family  without  a 
welfare  shelter  allowance  would  have  to 
pay  that  portion  of  the  rent  that  is  above 
the  payment  standard. 
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The  Report  on  First  Year  Findings  for 
the  Freestanding  Housing  Voucher 
Demonstration  pointed  out  that  the  lack 
of  a  welfare  rent  provision  is  one  reason 
that  the  Housing  Voucher  Program  has 
cost  more  than  the  Certificate  Program. 
The  Department  submitted  a  legislative 
proposal  to  Congress  in  fiscal  year  1988 
to  modify  the  formula  for  determining 
the  housing  assistance  payment  under 
the  Housing  Voucher  Program  by  adding 
a  welfare  rent  feature  to  the  formula. 
Under  the  Department’s  legislative 
proposal,  the  amount  of  the  assistance 
payment  could  not  exceed  the  pa5rment 
standard  minus  the  higher  of  (a)  30 
percent  of  adjusted  income  or  (b) 
welfare  rent.  This  proposal  has  not  been 
enacted  by  Congress. 

Allocation  Preferences  for  PHA 
Applications  and  Related  Issues 

Several  commenters  objected  to  the 
policy  in  section  III.F.  (b)(1)  for  HUD  to 
give  preference  to  an  application  from  a 
PHA  “that  demonstrates  locally 
initiated  efforts  in  support  of  its  Section 
8  Certificate  and  Housing  Voucher 
Programs."  They  noted  that  eligible 
families  in  communities  that  were 
unable  or  unwilling  to  contribute 
additional  support  would  be  the  ultimate 
losers  under  this  policy.  One  commenter 
found  the  preference  too  broad  to 
understand. 

HUD  has  retained  this  preference 
(§  887.63(b)(1)).  This  preference 
encourages  local  support  and  thus 
should  increase  the  total  amount  of 
resources  available  to  meet  the  needs  of 
eligible  families.  As  noted  in  the 
preamble  of  the  February  1987  NOFA 
(52  FR  5252),  the  preference  "is  intended 
to  admit  of  a  variety  of  types  of  local 
contributions — whether  cash  or  inkind, 
which  enhance  the  locality’s  Section  8 
Certificate  and  Housing  Voucher 
Programs.” 

HUD  was  also  urged  by  a  few 
commenters  to  eliminate  the  preference 
in  section  III.F,  (b)(2)  for  applications 
from  PHAs  “that  provide  families  with 
the  broadest  geographical  choice  of 
housing,  including  inter-jurisdictional 
and  interstate  housing  choice.”  Their 
argument  was  that  the  policy  would 
prejudice  those  PHAs  which,  because  of 
small  program  size  or  geographic 
isolation,  would  be  unable  to  participate 
in  such  “portability”  arrangements.  One 
commenter  recommended  that,  in 
addition  to  eliminating  these  two 
preferences,  HUD  also  not  allocate 
funds  through  State  agencies,  but 
allocate  them  to  the  extent  possible  on 
the  basis  of  the  jurisdiction’s  need  for 
assistance. 

HUD  has  retained  this  preference 
(§  887.63(b)(2)),  which  is  intended  to 


provide  families  with  greater  freedom  of 
movement.  For  example,  a  State  agency 
could  provide  a  family  more  choice  than 
could  a  smaller  PHA.  Smaller  PHAs, 
however,  could  improve  their 
opportimity  for  a  funding  preference  by 
participating  in  voluntary  local 
exchange  mobility  programs. 

One  commenter  recommended  that 
preference  be  given  to  PHAs  who  have  a 
high  lease-up  rate.  HUD  has  not  adopted 
this  recommendation.  Section  887.53. 
however,  provides  that  PHAs,  in 
determining  which  PHAs  to  invite  to 
submit  applications  may  take  into 
consideration  the  extent  to  which  a  PHA 
has  used  housing  vouchers  and 
certificates  it  already  has.  A  Field  Office 
could  exclude  from  invitation  a  PHA 
with  a  poor  record  of  getting  housing 
vouchers  and  certificates  under  lease. 

Allocation  Formula 

A  commenter  complained  that  the 
allocation  of  funds  under  the  February 
1987  NOFA  did  not  provide  for  a 
geographical  distribution  of  funds.  The 
commenter  noted  that  there  was  no 
indication  if  any  or  all  PHAs  would 
have  access  to  the  housing  vouchers 
held  in  the  Headquarters  reserve  for 
emergencies  and  that  the  set-asides 
were  not  necessarily  distributed 
geographically.  Another  commenter 
believed  there  is  a  need  to  ensure  that 
housing  vouchers  are  allocated  to  PHAs 
in  rural  areas  where  no  Rental 
Rehabilitation  Programs  exist. 

Eighty-five  percent  of  the  housing 
voucher  funds  will  be  allocated  on  a 
“fair  share”  basis  to  HUD  Regional 
Offices,  which  in  turn  will  reallocate  the 
funds  to  HUD  Field  Offices  on  the  same 
basis.  The  balance  of  the  funds  are 
placed  in  a  Headquarters  reserve  and 
may  be  provided  as  an  additional 
allocation  to  a  PHA  for  specified 
purposes. 

Shared  Housing 

The  preamble  to  the  February  1987 
NOFA  (52  FR  5255)  advised  the  public 
that  the  Department  intended  to  provide 
for  shared  housing  in  the  final  rule. 
(Share  housing  had  not  been 
implemented  in  the  NOFAs.)  This  rule 
contains  the  special  provisions 
concerning  shared  housing  in  Subpart  K. 

A  commenter  found  the  shared 
housing  concept  beneficial  but  believed 
that  the  payment  standard  under  the 
NOFA  was  unreasonably  high.  The 
commenter  proposed  that  the  payment 
standard  amount  in  shared  housing 
should  be  determined  by  dividing  the 
payment  standard  amount  for  the  total 
number  of  bedrooms  in  the  unit  by  the 
number  of  bedrooms  actually  used  by 
the  family.  Under  the  commenter’s 


suggestion  a  sharing  family  in  a  three 
bedroom  unit  that  used  one  bedroom 
would  have  a  payment  standard  equal 
to  Vs  of  a  three  bedroom  payment 
standard  and  if  the  family  used  2 
bedrooms  the  payment  standard  would 
equal  %  of  the  three  bedroom  payment 
standard.  The  Department  has  adopted 
this  suggestion.  Section  887.515  provides 
that  the  payment  standard  for  a  family 
in  a  shared  housing  unit  is  determined 
by  multiplying  the  dollar  amount  of  the 
payment  standard  for  the  entire  unit  by 
a  ratio  that  is  equal  to  the  number  of 
bedrooms  indicated  on  the  family’s 
housing  voucher  divided  by  the  number 
of  bedrooms  in  the  unit. 

Two  commenters  recommended  that 
HUD  require  separate  leases  and 
assistance  contracts  for  each  family  in  a 
shared  housing  unit  because  it  would  be 
unrealistic  for  the  remaining  family  to 
pay  the  total  rent  when  another  family 
leaves  the  unit.  The  Department  has 
adopted  this  recommendation;  only 
individual  lease  shared  housing  is 
permitted  under  the  Housing  Voucher 
Program  (§  887.505). 

Waiting  List  and  Selecting  Families 

Section  887.153  contains  the  waiting 
list  procedures.  Paragraph  (b)  of  this 
section  contains  the  provisions 
governing  suspending  additions  to  the 
waiting  list.  It  contains  policies 
concerning  when  a  PHA  must  add 
families  claiming  a  Federal  preference 
even  though  the  PHA  has  suspended 
acceptance  of  new  applications  for  its 
waiting  list.  These  policies  are  the  same 
as  the  Certificate  Program  policies  in 
§  882.209(a)(7).  as  revised  by  the  Federal 
preference  rule  (52  FR  1122, 1152). 
Section  887.153(d)  is  comparable  to 
§  882.209(a)(9).  The  provision  is 
intended  to  make  clear  that  nothing  than 
in  the  rule  is  intended  to  create  or  imply 
any  right  to  participation  in  the  program, 
other  than  as  provided  in  the  Federal 
preference  requirements.  The  rule 
acknowledges,  however,  that  an 
applicant  may  have  a  right,  independent 
of  the  rule,  to  bring  a  judicial  action 
challenging  a  PHA’s  violation  of  a 
constitutional  or  statutory  requirement 
(e.g.,  equal  opportunity  requirements 
under  Title  VI  or  Title  VIII),  and  states 
that  the  rule  is  not  intended  to  affect 
such  a  right  of  action. 

A  commenter  suggested  that  a  PHA 
should  not  be  required  to  advertise  the 
program  or  waiting  list  for  a  new 
allocation  of  units  if  its  waiting  list  is 
sufficiently  long,  the  program  has  been 
advertised  previously,  there  are 
sufficient  landlords  in  the  program,  and 
the  PHA  has  at  least  95%  of  its  units 
under  lease.  Section  887.107,  which  is 
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based  on  §  882.207,  sets  out  the 
circumstances  when  a  PHA  must  notify 
the  public  of  the  availability  of  housing 
assistance,  namely,  when  the  PHA 
establishes  a  waiting  list,  reopens  a 
waiting  list,  and  at  other  times  as  may 
be  necessary  to  ensure  maximum  use  of 
the  assistance.  Section  887.107  is 
consistent  with  the  commenter's 
suggestion  because,  generally,  a  PHA 
would  not  be  required  to  advertise  the 
availability  of  housing  assistance  while 
its  waiting  list  is  closed. 

Another  commenter  asked  that  the 
rule  be  very  speciHc  in  all  cases  where 
the  Rrst  come,  first  served  waiting  list 
procedures  do  not  apply.  Section  887.157 
contains  detailed  guidance  on  how  to 
apply  the  Federal  preferences,  including 
the  circumstances  under  which  a  PHA 
may  provide  assistance  to  applicants 
who  do  not  qualify  for  a  Federal 
preference  before  other  applicants  who 
do  qualify.  These  Federal  preference 
regulations  are  same  as  the  Federal 
preference  regulations  published  at  53 
FR 1122  on  January  15, 1988,  for  other 
assisted  housing  programs,  including  the 
Certificate  Program.  (The  conforming 
amendments  to  Part  882  include  a 
revision  of  §  882.219(b)(4)  to  insert  the 
correct  paragraph.)  In  addition, 

§  §  887.155(b)  and  (c)  set  out  the 
selection  procedures  applicable, 
respectively,  to  families  affected  by 
rental  rehabilitation  activities  and  when 
HUD  provides  a  PHA  with  housing 
voucher  authority  to  be  made  available 
to  a  class  of  applicants  based  upon  the 
identity  or  location  of  the  property 
occupied  by  the  applicants. 

Briefing  Families 

The  Department  has  simplified  the 
briefing  requirements  (§  887.163),  to 
provide  PHAs  greater  discretion  in 
determining  the  information  that  should 
be  provided. 

One  commenter  objected  to  the 
requirement  to  include  in  the  briefing 
packet  “information  on  the  range  of 
neighborhoods  in  which  the  family  may 
find  units.”  The  commenter  believed  the 
requirement  to  be  an  unnecessary 
burden  because,  in  its  experience, 
families  were  proving  very  resourceful 
in  locating  housing,  including  housing  in 
areas  the  commenter  would  not  have 
thought  to  list.  The  list  in  §  887.163 
requires  PHAs  to  provide  information  on 
the  range  of  neighborhoods,  so  that 
families  are  aware  of  available  housing 
resources  outside  of  areas  of  minority 
and  economic  impaction. 

Security  Deposits 

Many  commenters  believed  that  the 
security  deposit  requirements  should  be 
the  same  for  both  the  Housing  Voucher 


Program  and  the  Certificate  Program, 
but  there  was  disagreement  among  the 
commenters  as  to  what  the  policy 
should  be.  Several  commenters 
recommended  using  the  current  Housing 
Voucher  Program  requirements,  namely, 
the  greater  of  30  percent  of  the  tenant’s 
adjusted  monthly  income  or  $50.  They 
pointed  out  that  this  policy  allows  the 
family  to  know  what  its  security  deposit 
will  be  when  they  are  looking  for 
housing,  rather  than  after  they  have 
found  a  unit.  Other  commenters,  while 
agreeing  with  the  concept  of  a  rent- 
based  security  deposit,  as  proposed  in 
section  II.B.2.(d)  of  the  February  19, 1987 
NOFA  (52  FR  5255),  recommended  that 
there  be  a  maximum  security  deposit 
amount.  One  commenter  suggested  a 
maximum  of  20-30%  of  the  monthly  rent. 
Another  commenter  recommended  that, 
as  a  means  of  encouraging  owner 
participation,  the  owner  should  be 
allowed  to  determine  the  security 
deposit,  but  the  rule  should  also  retain 
the  current  security  loss  guarantee  by 
the  PHA  for  cases  where  the  owner 
accepts  a  security  deposit  in  an  amoimt 
less  than  one  month’s  rent.  Finally,  one 
commenter  believed  that  the  current 
policy,  described  above,  was  in  conflict 
with  a  State  law,  which  allows  the 
owner  to  collect  a  security  deposit  equal 
to  one  and  one-half  times  the  monthly 
rent. 

The  Department  has  decided  to 
implement  a  rent-based  security  deposit 
as  it  proposed  to  do.  The  Department 
believes  that  the  PHA  is  in  the  best 
position  to  determine  the  appropriate 
maximum  security  deposit  within  its 
jurisdiction.  Accordingly  §  887.211, 
Security  deposits,  requires  the  PHA  to 
adopt  a  policy,  for  determining  the 
maximum  security  deposits,  subject  to 
the  conditions  that  the  maximum  not 
exceed  one  month’s  rent  and  not  be 
unduly  high  as  to  preclude  participation 
by  program  applicants.  As  discussed 
above,  §  887.215  continues  the  NOFA 
policy  of  determining  the  amount  an 
owner  can  claim  from  the  PHA  as 
reimbursement  for  amounts  owed  by  the 
tenant  under  the  lease  by  subtracting 
the  amount  of  the  security  deposit  from 
the  amount  the  family  owes  under  the 
lease.  The  security  deposit  requirements 
are  not  in  conflict  with  the  State  law 
that  would  permit  a  higher  maximum 
security  deposit.  Complying  with  the 
HUD  requirement  does  not  prevent  the 
owner  from  complying  with  the  State 
law. 

Eligible  and  Ineligible  Housing 

Section  III.M.  lists  as  an  ineligible 
housing  type  a  unit  that  is  owned  by  a 
PHA  that  is  administering  the  ACC.  The 
February  1987  NOFA  at  52  FR  5256 


contained  a  proposal  to  broaden  the 
exclusion  to  cover  any  unit  that  is 
substantially  controlled  by  the  PHA. 
Several  commenters  objected  to  the 
proposed  change.  They  noted  that  PHAs 
were  becoming  more  involved  in  various 
methods  to  increase  the  supply  of  low- 
income  housing,  including  bond 
issues,  joint  ventures,  State  and  local 
programs,  and  the  use  of  redevelopment 
tax  investments,  which,  they  claimed, 
increased  the  supply  of  such  housing 
with  little  or  no  Federal  expenditures. 
They  believed  that  the  proposed  change 
would  discourage  such  activities  and 
recommended  that  some  controls  be 
placed  on  using  housing  vouchers  in 
these  types  of  units  rather  than  imposing 
a  total  prohibition.  One  commenter 
(citing  section  II.B.2.(h)(2)  of  the 
February  1987  NOFA)  noted  that  while 
HUD  was  prohibiting  the  use  of  housing 
vouchers  in  PHA-controlled  housing,  it 
was  proposing  to  allocate  housing 
vouchers  to  HUD-owned  projects. 

Section  887.203(b)(2)  provides,  as 
proposed  in  the  February  1987  NOFA, 
that  housing  that  is  owned  or  otherwise 
substantially  controlled  by  the  PHA  may 
not  be  used  in  the  program.  Under  the 
U.S.  Housing  Act  of  1937  the  Section  8 
owner  must  be  an  entity  separate  and 
independent  from  the  PHA.  The  Section 
8  owner  may  not  be  an  entity  owned  or 
controlled  by  the  PHA.  The  rule 
provision  is  intended  to  clarify  that  a 
unit  “substantially  controlled”  by  the 
PHA  is  covered  by  the  statutory  and 
regulatory  prohibition  on  PHA 
ownership  of  a  program  unit.  The 
prohibition  of  ownership  or  control  by 
the  PHA  administrator  tends  to 
minimize  inherent  conflicts  between  the 
interests  of  the  Section  8  owner  and  the 
PHA’s  performance  of  its 
responsibilities  as  contract 
administrator;  for  example,  the 
determination  whether  the  unit  meets 
the  housing  quality  standards.  The 
Department  recognizes  that  the 
determination  whether  there  is 
“substantial  control"  by  the  PHA  may 
be  difficult  to  interpret  and  apply  to 
some  forms  of  interaction  and 
cooperation  between  the  PHA  and  the 
ownership  entity.  Where  questions  are 
presented,  the  Department  will  decide 
the  issues  concerning  applicability  of 
the  regulatory  prohibition  on  a  case-by¬ 
case  basis,  bearing  in  mind  the  necessity 
for  compliance  with  the  statutory  and 
regulatory  standard  and  for  avoidance 
of  program  abuse,  as  well  as  the 
objective  described  by  the  commenter — 
to  encourage  PHA-participation  in 
locally-designed  housing  efforts. 

The  proposed  allocation  referred  to  by 
the  commenter  is  not  a  parallel 
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situation.  HUD  would  not  be 
administering  an  ACC  with  respect  to  a 
unit  that  it  owns.  Housing  voucher 
assistance  allocated  for  families  living 
in  HUD-owned  units  would  not  be  used 
in  a  HUD-owned  unit.  Rather,  the 
assistance  would  be  made  available  to  a 
family  that  is  required  to  vacate  the  unit 
as  a  result  of  a  HUD  property 
management  or  property  disposition 
decision  or  to  a  family  to  enable  the 
family  to  afford  the  unit  after  it  is  sold 
by  HUD. 

Some  commenters  argued  that 
manufactured  housing  was  becoming  an 
increasing  component  of  affordable 
housing,  and  that  a  mechanism  must  be 
established  to  use  housing  vouchers  to 
assist  in  paying  “lot  rent.”  A  family  may 
use  its  housing  voucher  to  rent  a 
manufactured  home.  Part  of  the  rent  for 
such  a  home  would  include  the  “lot 
rent.”  Assistance  is  available  for  this 
purpose  under  the  Certificate  Program. 
The  Department,  however,  does  not,  at 
this  time,  plan  to  expand  the  Housing 
Voucher  I^ogram  to  include  assisting 
families  to  pay  “lot  rent”  to  lease  a 
space  for  the  family's  manufactimed 
home,  because  the  Department  does  not 
have  statutory  authority  under  the 
Housing  Voucher  Program  analogous  to 
that  applicable  to  the  Certificate 
Program  for  calculating  the  amount  of 
assistance  when  the  family  leases  only 
the  maufactured  home  space. 

Administrative  Plan 

The  Department  indicated  in  the 
preamble  to  the  February  1987  NOFA  its 
intention  to  limit  the  administrative  plan 
to  specifying  only  those  policies  and 
procedures  where  the  PHA  has 
discretion  to  establish  local  policy  for 
the  treatment  of  applicants  and 
participants.  Several  commenters  noted 
their  agreement  with  this  proposal. 
Section  887.61  contains  the  revised 
requirements  for  the  administrative 
plan.  This  section  calls  for  a  combined 
administrative  plan  when  a  PHA  is 
administering  both  the  Housing  Voucher 
Program  and  the  Certificate  Program. 
Conforming  amendments  have  been 
made  to  the  Certificate  Program 
regulation. 

Portability 

The  issue  of  portability  of  housing 
vouchers  raised  a  substantial  amount  of 
conflicting  but  generally  adverse  public 
comment. 

One  commenter  objected  to  the 
concept  of  portability  on  the  ground  that 
neither  the  Housing  Voucher  Program 
nor  the  Certificate  Program  is  an 
entitlement  program,  but  in  the  view  of 
the  commenter,  they  are  “highly  limited 
local  programs  funded  with  stringently 


limited  federal  dollars”  and  that 
portability  creates  a  national  preference 
fyr  portability  families  at  the  expense  of 
local  assistance  programs  and  the  local 
families  they  serve.  Several  commenters 
claimed  that  portability  removed  the 
PHA's  control  over  its  program  and 
budget.  The  principal  objection  to 
portability  was  the  claim  that  it  is  very 
complicated  and  burdensome  to 
administer.  In  particular,  the  billback 
procedures  were  singled  out  as  creating 
“a  web  of  financial  entanglements” 
among  numerous  PHAs.  Many 
commenters  argued  that  the 
administrative  fee,  which  is  split  on  an 
80/20  percent  basis  between  the  initial 
and  receiving  PHAs,  is  inadequate 
compensation  for  the  additional 
administrative  burdens  involved  in 
handling  a  portability  family.  Another 
commenter  noted  that  the  NOFA  did  not 
specify  whether  the  initial  PHA  or  the 
receiving  PHA  was  responsible  for 
paying  a  vacancy  claim.  The  commenter 
assumed  that  if  the  initial  PHA  were 
responsible  for  the  housing  voucher 
contract,  it  would  make  the  vacancy 
payment,  but  thought  problems  would 
arise  because  it  would  have  to  depend 
on  the  receiving  PHA  to  verify  the  claim 
and  determine  the  amount. 

Some  of  these  commenters 
characterized  the  provision  that 
permitted  an  initial  PHA  to  deny  a 
portability  request  if  the  number  of 
kmilies  so  assisted  by  the  PHA  would 
be  more  than  15  percent  of  the  units 
under  lease  in  the  initial  PHA’s  housing 
voucher  program  as  preferable  to 
previous  provisions,  but  other 
commenters  saw  the  15  percent 
provision  as  denying  portability  to  a  few 
families  when  it  is  generally  available  to 
all  other  families  and  still  leaving  an 
administratively  complex  portability 
system  in  place.  Several  commenters, 
noting  the  absence  of  any  percentage 
limitation  on  the  number  of  transfers  a 
receiving  PHA  must  accept,  believed 
that  incoming  portability  families  could 
take  precedence  over  long  term 
residents,  particularly  in  certain  magnet 
cities.  These  commenters  found  such  a 
result  both  unfair  to  waiting-list  families 
and  a  potential  source  for  litigation 
against  them  by  disappointed  waiting- 
list  families. 

The  commenters  suggested  several 
changes  in  or  alternatives  to  the  current 
portability  system,  which  they  believed 
would  make  portability  less 
burdensome.  Several  commenters 
believed  that  portability  should  be 
voluntary  and  that  mandatory 
portability  imposed  unnecessary  fiscal 
and  administrative  burdens  on  PHAs: 
another  commenter  would  make 
portability  mandatory  for  only  5  percent 


of  the  units  under  lease.  Some  of  these 
commenters  referred  to  the  “mobility" 
policy  as  carried  out  in  the  Certificate 
Program  as  the  best  way  to  handle 
tenant  moves  from  jurisdiction  to 
jurisdiction.  Another  commenter 
believed  that  a  housing  voucher  holder 
should  not  be  allowed  to  use  the 
portability  feature  if  the  holder  owed 
money  to  the  initial  PHA,  while  another 
commenter  would  permit  portability 
only  for  families  already  leasing  a  unit 
in  the  initial  PHA's  jurisdiction.  It  was 
also  suggested  that  portability  not  be 
allowed  between  a  county  PHA  and  a 
city  PHA  within  the  county:  the 
commenter  believed  that  it  made  no 
sense  to  permit  portability  involving 
such  short  distances.  Several 
commenters  contended  that  portability 
hurts  PHAs  with  lower  payment 
standards,  notably  small  and  rural 
PHAs,  when  housing  voucher  holders 
within  their  jurisdictions  move  to 
jurisdictions  with  higher  payment 
standards.  Most  of  the  commenters 
making  this  point  were  opposed  to 
portability,  but  one  commenter,  who 
agreed  with  the  concept  of  portability, 
urged  that  HUD  develop  a  mechanism  to 
provide  supplemental  funding  to  the 
initial  PHA, 

Several  commenter  stated  that  a  far 
less  administratively  burdensome  and  a 
fairer  alternative  to  the  current 
portability  system  would  be  for  HUD  to 
provide  portability  housing  vouchers  to 
receiving  PHAs  through  a  headquarters 
reserve.  When  a  transferring  family  left 
the  program,  the  housing  voucher  would 
be  returned  to  the  reserve.  Another 
approach  suggested  by  some 
commenters  would  require  the  receiving 
PHA  to  provide  its  next  available 
housing  voucher  to  the  transferring 
family  and  eliminate  billing  the  initial 
PHA  (some  commenters  would  allow 
billing  the  initial  PHA  only  if  the 
receiving  PHA  did  not  have  a  housing 
voucher  immediately  available  for  the 
transferring  family). 

A  commenter  was  concerned  about 
the  financial  burden  that  would  be 
imposed  on  the  receiving  PHA  when  it 
must  make  advances  on  behalf  of  the 
family  moving  into  its  jurisdiction  and 
then  wait  for  reimbursement  from  the 
initial  PHA. 

The  Department  has  left  the 
portability  requirements  (Subpart  L) 
substantively  the  same  as  they  have 
been  under  the  part  III.L.  of  the  February 
1987  and  March  1988  NOFAs.  In  large 
part,  this  decision  is  based  on  the  fact 
that  the  Department  must  develop  a 
proposed  rule  to  implement  section  8(r) 
of  the  1937  Act,  as  added  by  section  145 
of  the  HCD  Act  of  1987.  Section  8(r) 
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concerns  portability  with  respect  to  both 
housing  vouchers  and  certificates  within 
the  same,  or  a  contiguous,  metropolitan 
statistical  area  as  the  one  in  which  the 
PHA  approving  the  assistance  is 
located.  Section  8(r)(4)  expressly 
provides  that  section  ^r)  may  not  be 
construed  to  restrict  any  authority  of  the 
Secretary  under  any  other  provision  of 
law  to  provide  for  die  portability  of 
assistance  under  section  8  of  the  1937 
Act.  The  Department  will  review  its 
current  portability  requirements  as  part 
of  the  proposed  rulemaking  to 
implement  section  145. 

In  the  meantime,  the  Department  will 
keep  its  current  policies  because 
portability  provides  an  important  option 
to  assisted  families  to  move  to  another 
jurisdiction  to  be  nearer  to  employment 
opportunities,  better  schools,  or  a 
supporting  network  of  family  and 
friends.  The  availability  of  portability 
should  not  cause  large  numbers  of 
families  to  undertake  long  moves.  Based 
on  general  mobility  rates  for  lower 
income  families,  no  more  than  ten 
percent  of  housing  voucher  holders 
should  use  portability  and  most  of  these 
families  should  move  within  a 
metropolitan  area. 

PHAs  may  simplify  the  portability 
feature.  They  may  issue  one  of  their  own 
housing  vouchers  to  an  incoming  family 
rather  than  act  as  a  receiving  PHA.  They 
may  also  join  with  other  PHAs  to  set  up 
a  pool  or  an  exchange  system  to  permit 
families  to  move  to  other  jurisdictions. 
Several  metropolitan  areas  and  a 
consortium  of  PHAs  in  Eastern 
Massachusetts,  Connecticut,  and  New 
Hampshire  have  set  up  such  systems. 

Set-Aside  to  Aid  in  the  Desegregation  of 
Public  Housing 

One  commenter,  while  sympathetic 
with  the  purpose  of  this  set-aside, 
questioned  whether  HUD  could  comply 
with  Tide  VI  of  the  Civil  Rights  Act  of 
1964  and  Title  VIII  of  the  Civil  Rights 
Act  of  1968  when  the  set-aside  involves 
a  race  conscious  selecUon  process.  This 
set-aside  furthers  these  Civil  Rights  Acts 
by  providing  a  means  to  remedy 
preliminary  findings  of  noncompliance 
with  Title  VI  when  other  efforts  have 
not  succeeded.  Housing  vouchers  may 
be  used  to  provide  remedies  to 
identified  victims  of  practices  or 
procedures  in  a  PHA’s  public  housing 
program  that  have  been  found  to  be  in 
violation  of  Title  VI.  A  PHA  may  not 
assign  preferences  or  priorities  for 
issuing  housing  vouchers  on  the  basis  of 
race  or  ethnicity  of  applicants,  except 
for  victims  of  discriminatory  practices  or 
procedures. 


Interchangeability  and  Related  Issues 

Several  commenters  objected  to  the 
proposal  to  permit  certificate  holders  to 
trade  in  their  certificate  for  a  housing 
voucher,  if  available  (see  Part  n.B.2.(c], 

52  FR  5255,  February  19, 1987).  Several 
commenters  believed  that  the  proposal 
would  just  add  more  complexity  to  both 
programs.  One  of  these  commenters 
wanted  to  know  when  the  family  would 
have  the  choice  and  whether  the  life  of 
the  housing  voucher  would  be  120  days 
or  the  balance  of  the  time  remaining  on 
the  certificate.  Another  commenter 
believed  that  an  interchangeability 
policy  could  result  in  owners  putting 
undue  pressure  on  certificate  holders  to 
get  housing  vouchers  so  that  the  owner 
could  charge  a  higher  rent.  Other 
commenters  appeared  to  favor  the 
concept,  but  objected  to  the  fact  that 
housing  voucher  holders  would  not  have 
the  opportunity  to  trade  in  their  housing 
vouchers  for  certificates.  They  believed 
that  providing  for  interchangeability  in 
both  directions  would  enable  HUD  to 
analyze  better  the  relative  merits  of  the 
two  programs. 

This  rule  adopts  interchangeability 
and  permits  a  holder  to  trade  in  either  a 
housing  voucher  or  a  certificate  (see 
§§  8d7.155(a)(l](iv)  and  882.209(a)(10}). 
The  initial  term  of  the  housing  voucher 
or  certificate  so  issued  may  not  exceed 
the  term  remaining  on  the  certificate  or 
housing  voucher  that  has  been  traded-in, 
and  extensions,  if  any,  may  not  cause 
the  total  term  to  exceed  120  days  (see 
§§  887.165(c)  and  882.209(d)(3)). 

Two  commenters  also  expressed 
concern  with  the  provision  in  section 
IIl.I.(d)(4)(i),  which  permits  an  applicant 
family  to  refuse  a  housing  voucher  in 
order  to  wait  for  a  certificate  and  to 
receive  a  housing  voucher  after  it  has 
refused  a  certificate.  These  commenters 
believed  that  it  would  greatly  simplify 
the  administration  of  both  programs  if 
the  PHA  had  the  authority  to  choose 
which  type  of  assistance  to  offer  an 
applicant  family.  Another  commenter 
wanted  to  know  if  this  provision  could 
be  interpreted  as  given  the  PHA  the 
authority  to  choose  which  type  of 
assistance  to  provide.  Section 
887.155(a)(l)(iii)  codifies  the  policy 
permitting  an  applicant  family  to  refuse 
a  housing  voucher  to  wait  for  a 
certificate.  This  section,  however, 
provides  more  administrative  flexibility 
to  PHAs  by  eliminating  the  requirement 
to  remove  the  family  fi-om  the  waiting 
list  if  it  refuses  the  second  form  of 
assistance  and  permitting  the  PHA  to 
establish  policies  in  its  administrative 
plan.  Conforming  Certificate  Program 
changes  have  been  made  at 
§  882.209(a)(9). 


Applications  for  Housing  Vouchers  and 
HUD  Invitations  for  Applications 

A  commenter  noted  that  section 
III.E.(c)  required  the  application  include 
for  “targeted  housing  vouchers  only”  the 
identification  of  the  size  and 
composition  of  families  to  be  assisted. 
The  commenter  believed  that  the 
requirement  should  be  clarified  to 
indicate  whether  the  number  of  units  by 
bedroom  size  and  family  composition 
must  be  specified  for  all  types  of 
housing  voucher  applications.  Another 
commenter  recommended  that  the  HUD 
invitation  for  applications  detail  any 
priorities  or  preferences  the  inviting 
field  office  will  use  in  evaluating  the 
applications. 

A  PHA  must  indicate  bedroom  size, 
but  not  family  composition,  on  any 
application  for  housing  vouchers. 

Utility  Allowances 

Several  commenters  suggested  that 
the  utility  allowances  be  eliminated 
because  they  believed  them  to  be 
confusing  to  both  landlords  and  tenants. 
Utility  allowances  are  included  in  the 
statutory  requirements  for  determining 
the  amount  of  the  the  housing  voucher 
payment  to  be  paid  on  behalf  of  a  family 
(see  section  8(o)(2)).  It  should  be  noted, 
however,  that  the  utility  allowance 
affects  only  the  determination  of  a 
family’s  minimum  rent  (see 
§  887.353(a)(2)). 

Term  of  Housing  Vouchers 

A  commenter  recommended  that  the 
term  of  the  housing  vouchers  be 
extended  to  one  year.  The  commenter 
believed  that  with  a  60  to  120  day  term 
there  were  families  living  in  units  that 
do  not  meet  housing  quality  standards 
or  whose  landlords  will  not  participate 
in  the  Housing  Voucher  Program  and 
who  would,  therefore,  have  to  allow 
their  housing  voucher  to  expire  or  would 
have  to  breach  their  existing  lease  in 
order  to  receive  housing  voucher 
assistance.  The  Department  has  not 
adopted  this  recommendation  because  it 
would  be  detrimental  to  families  that 
can  use  their  housing  vouchers  and 
certificates  within  the  60  to  120  days 
provided. 

Lease 

A  commenter  suggested  that  the  lease 
and  lease  addendum  be  combined  into 
one  form.  The  lease  addendum  consists 
of  the  lease  provisions  required  by  HUD. 
The  required  provisions  may  be 
combined  in  a  single  form  with  other 
lease  provisions. 
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Family  Eligibility 

A  commenter  suggested  that  a  family 
should  not  receive  a  housing  voucher  or 
a  certificate  if  the  family  has  more  than 
one  damage  claim  that  exceeds  the 
security  deposit  by  $200.  Another 
commenter  urged  that  a  PHA  be 
permitted  to  deny  a  housing  voucher  or 
certificate  on  the  same  grounds  set  out 
in  sections  III.P.(b)(2)  and  (3)  for 
terminating  tenancy.  These  grounds 
include  a  family  history  of  disturbance 
of  neighbors  or  destruction  of  property 
and  of  crime  of  physical  violence  to 
persons  or  property. 

This  rule  (§  887.403(a)(3)  and  (4)),  as 
did  the  NOFAs,  permits  a  PHA  to  deny  a 
housing  voucher  to  a  family  if  the  family 
owes  rent  or  other  amounts  to  the  PHA 
in  connection  with  section  8  or  public 
housing  assistance,  or  if  the  family  has 
not  reimbursed  the  PHA  for  any 
amounts  paid  to  an  owner  by  the  PHA 
for  rent  or  other  amounts  owed  by  the 
family.  Neither  this  rule  nor  the  NOFAs 
set  a  minimum  amount  that  must  be 
owed  by  the  family  before  a  PHA  may 
deny  the  family  a  housing  voucher. 
Rather,  the  decision  to  deny  a  housing 
voucher  to  a  family  based  on  the 
family’s  failure  to  reimburse  the  PHA  is 
left  to  the  discretion  of  the  PHA  based 
on  its  consideration  of  ail  the  facts.  (See 
49  FR  12215,  March  29, 1984.) 

Section  IIl.P.(b)(2)  and  (3),  which  is 
codified  in  this  rule  in  §  887.213(b)(1), 
set  out  two  examples  of  "other  good 
cause”  for  which  an  owner  may 
terminate  a  tenancy.  They  are:  a  family 
history  of  disturbance  of  neighbors  or 
destruction  of  property,  or  of  living  or 
housekeeping  habits  resulting  in  damage 
to  the  unit  or  property  and  criminal 
activity  by  family  members  involving 
crimes  of  physical  violence  to  persons  or 
property.  The  Department  has  not 
adopted  the  suggestion  that  these 
examples  be  added  as  grounds  for  a 
PHA  to  deny  a  family  a  housing 
voucher.  These  examples  concern  the 
question  of  a  family’s  suitability  as  a 
tenant  which  is  an  owner’s 
responsibility  to  assess,  not  the  PHA’s. 
As  noted  in  §  887.155(a)(l)(ii): 

The  owner  selects  the  tenant  for  occupancy 
of  a  unit.  The  PHA  may  not  establish 
selection  criteria  based  on  the  applicant's 
suitability  as  a  tenant.  The  PHA’s  selection  of 
an  applicant  for  participation  is  not  a 
representation  by  the  PHA  to  the  owner 
concerning  either  the  family's  expected 


behavior  as  a  tenant  or  its  suitability  as  a 
tenant. 

Double  Subsidy 

One  commenter  suggested  that  the 
FmHA  Section  515  program  be  included 
in  prohibition  against  double  subsidy 
contained  in  section  Ill.).(k).  The 
commenter  urged  that  the  mechanism 
for  avoiding  payment  of  double  subsidy 
for  tenants  be  structured  in  a  way  so 
that  the  excess  subsidy  remain  with  the 
PHA.  Section  887.159  which  contains  the 
prohibition  against  double  subsidy 
refers  to  the  FmHA  Section  521  Program 
(comparable  to  the  Section  236  Rental 
Assistance  Payments  Program)  as  an 
example  of  a  duplicative  Federal 
housing  subsidy  and  not  the  basic 
FmHA  Section  515  Program  (an  interest 
reduction  program  comparable  to  the 
Section  236  Program).  The  Section  515 
units  have  been  included  in 
§  887.209(b)(2)  and  are  treated  the  same 
as  Section  236  imits  for  determining  the 
rent  to  owner. 

Findings  and  Other  Matters 

An  environmental  finding  under  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321-4347)  is  unnecessary 
since  the  Certificate  Program  and  the 
Housing  Voucher  program  are  part  of 
the  Section  8  Existing  Housing  program, 
which  is  categorically  excluded  under 
HUD  regulations  at  24  CFR  50.20(d). 

This  rule  constitutes  a  major  rule  as 
that  term  is  defined  in  Section  1(b)  of 
Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  cause  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (2)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Analysis  of  the  rule,  however, 
indicates  that  it  does  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more.  The  Director  of  the  Office  of 
Management  and  Budget,  in  accordance 
with  section  6(a)(4)  of  Executive  Order 
12291,  has  waived  the  requirements  of 
section  3  and  4  of  the  Executive  Order. 

Under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601),  HUD 
certifies  that  this  rule  does  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entitites, 
because  the  rule  would  continue  an 
ongoing  program  and  does  not 
significantly  alter  current  policies  and 
requirements. 

HUD  has  determined,  in  accordance 
with  E.0. 12612,  Federalism,  that  this 
rule  does  not  have  a  substantial,  direct 
effect  on  the  States  or  on  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  or  responsibilities 
among  the  various  levels  of  government 
because  this  rule  essentially  codifies 
existing  program  requirements  for  the 
Housing  Voucher  Program  and  does  not 
substantially  alter  the  established  roles 
of  HUD,  the  States,  and  local 
governments,  including  PHAs.  To  the 
extent  that  particular  revisions  have 
altered  responsibilities,  these  revisions 
have  generally  been  in  response  to 
statutory  changes,  have  increased  the 
discretion  of  the  non-Federal 
governmental  entities,  or  have  done 
both. 

HUD  has  determined  that  this  rule  is 
not  likely  to  have  a  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  within  the  meaning  of 
E.0. 12606,  The  Family,  because  it  does 
not  affect  the  role  or  institution  of  the 
family  in  society.  This  rule  codifies 
existing  program  requirements.  The 
Housing  Voucher  Program,  itself,  is  a 
benefit  to  families  because  it  assists 
eligible  families  to  afford  decent  safe 
and  sanitary  housing  or  their  choice. 

This  rule  was  listed  as  Sequence 
Number  957  in  the  Department’s 
Semiannual  Agenda  of  Regulations 
published  on  April  15, 1988  (52  FR 
13857),  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980, 44  U.S,C.  3501- 
3520.  Currently  approved  requirements 
have  been  assigned  the  following  OMB 
Control  Numbers:  2502-0123;  2502-0154; 
2502-0161;  2502-0185;  2502-0348;  2502- 
0350;  2577-0067;  and  2577-0083. 

In  accordance  with  5  CFR  1320.21,  the 
following  table  discloses  the 
Department’s  estimated  burden  for  each 
of  the  collections  of  information  in  this 
rule. 
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Section  8  Housing  Voucher  Program  OMB  Approval  Numbers 


Number  of 
respondents 

Number  of 
responses  per 
respofKlent 

Total  annual 
responses 

Hours  per 
response 

1,000 

1 

1,000 

3 

500 

5.50 

2,750 

1 

1,000 

1 

1,000 

3 

1,000 

1 

150,000 

0.5 

1,000 

1 

7,000 

1.43 

1,000 

1 

50,000 

.08 

1,000 

1 

1,000 

1 

1,000 

1 

50,000 

1 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  for  this 
rule  are:  14.156, 14.230,  and  14.580. 

List  of  Subjects 
24  CFR  Part  511 

Rental  rehabilitation  grants,  Grant 
programs:  Housing  and  community 
development.  Low  and  moderate  income 
housing. 

24  CFR  Part  813 

Low  and  moderate  income  housing. 

24  CFR  Part  882 

Grant  programs — ^Housing  and 
community  development.  Housing,  Low 
and  moderate  income  housing.  Mobile 
homes. 

24  CFR  Part  887 

Grant  programs:  Housing  and 
community  development.  Housing,  Rent 
subsidies,  Low  and  moderate  income 
housing. 

24  CFR  Part  888 
Rent  subsidies. 

24  CFR  Part  960 
Public  housing. 

Accordingly,  the  Department  amends 
24  CFR  Chapters  V,  VIII,  and  IX,  as 
follows: 

1.  In  Chapter  VIII,  a  new  Part  887  is 
added  to  read  as  follows: 

PART  887— HOUSING  VOUCHERS 
Subpart  A— General  Information 

Sec. 

887.1  Purpose  of  the  Housing  Voucher 
Program. 

887.3  Scope  and  applicability  of  the  part. 
887.5  Equal  opportunity  requirements. 

887.7  Definitions. 

Subpart  B— Funding  Allocations  and 
Application  Procedures 

887.51  Allocations  of  budget  authority  to 
Regional  and  Field  Offices. 


887.53  Invitation  for  applications. 

887.55  Submission  of  applications. 

887.57  Evidence  of  PHA’s  authority  to 
participate  in  the  Housing  Voucher 
Program. 

887.59  Equal  opportunity  housing  plan. 
887.61  Administrative  plan. 

887.63  HUD  review  of  applications. 

887.65  HUD  determination  to  administer  a 
local  program  under  this  part. 

Subpart  C— Annual  Contributions  Contract 
and  PHA  Responsibilities 

887.101  Annual  contributions  contract. 
887.103  Administrative  fees  paid  to  PHA. 
887.105  PHA  responsibilities. 

887.107  PHA  public  notice  to  encourage 
participation  by  eligible  families. 

887.109  PHA  activities  to  encourage 
participation  by  owners  and  others. 
887.111  Audit  requirements. 

Subpart  D— Selecting  Families  and  Issuing 
Housing  Vouchers 

887.151  Eligibility  requirements  (eligible 
family). 

887.153  VVaiting  list  procedures. 

887.155  Selecting  families  and  issuing 
housing  vouchers. 

887.157  Federal  selection  preferences. 
887.159  Prohibition  against  double  subsidy. 
887.161  Housing  voucher  packet. 

887.163  PHA  briefing  of  families. 

887.165  Term  of  the  housing  voucher. 
887.167  Continued  participation  when  a 
family  wants  to  move  within  the  PHA's 
jurisdiction. 

Subpart  E— Finding  and  Leasing  a  Unit  and 
Terminating  Tenancy 

887.201  “Finders-keepers”  policy. 

887.203  Eligible  and  ineligible  housing. 
887.205  Program  information  to  owners. 
887.207  PHA  approval  of  unit  and  lease. 
887.209  Lease  between  unit  owner  and 
family. 

887.211  Security  deposit. 

887.213  Owner  termination  of  tenancy. 
887.215  Amounts  recoverable  under  the 
lease. 

Subpart  F— Housing  Quality  Standards, 
Periodic  Unit  Inspection,  and  Maintenance 

887.251  Housing  quality  standards  (HQS). 
887.253  Occupancy  standards. 


887.255  Owner  responsibility  to  maintain 
the  unit. 

887.257  PHA  periodic  unit  inspection  to 
ensure  unit  continues  to  meet  HQS. 
887.259  Inspection  reports. 

887.261  PHA  recourse  if  unit  does  not  meet 
HQS. 

Subpart  G— Housing  Voucher  Contract  and 
Owner  Responsibilities 

887.301  Housing  voucher  contract  between 
PHA  and  unit  owner. 

887.303  Owner  responsibilities. 

887.305  Contracting  out  owner  functions. 

Subpart  H— Payment  Standard  and  Housing 
Assistance  Payment 

887.351  Determining  the  payment  standard 
and  the  payment  standard  schedule. 
887.353  Determining  housing  assistance 
payments  amounts. 

887.355  Regular  reexamination  of  family 
income  and  composition. 

887.357  Interim  reexamination  of  family 
income  and  composition. 

887.359  Changes  in  family  size  or 
composition. 

887.361  Adjustments  of  utility  allowances. 
887.363  Housing  assistance  payments  equal 
to  zero. 

Subpart  I— Family  Obligations;  Denial  and 
Termination  of  Assistance 

887.401  Family  responsibilities. 

887.403  Grounds  for  PHA  denial  or 
termination  of  assistance. 

887.405  Informal  review  or  hearing. 

Subpart  J— Special  Housing  Types 

887.451  Purpose  of  this  subpart. 

887.453  Cooperative  or  mutual  housing: 
Definition. 

887.455  Cooperative  or  mutual  housing: 
Limitation  on  the  use  of  housing  voucher 
authority. 

887.461  Independent  group  residences  (IGR): 
Definitions. 

887.463  Independent  group  residences: 

Selection  preference. 

887.465  Independent  group  residences: 

Additional  lease  requirements. 

887.467  Independent  group  residences: 

Housing  quality  standards. 

687.469  Independent  group  residences: 
Payment  standard. 
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887.471  Manufactured  homes:  Definition. 
887.473  Manufactured  homes:  Housing 
quality  standards. 

887.481  Single  room  occupancy  (SRO): 
Definition. 

887.483  Single  room  occupancy:  Additional 
eligibility  criteria. 

887.485  Single  room  occupancy:  Housing 
quality  standards. 

887.487  Single  room  occupancy:  Payment 
standard. 

887.489  Congregate  housing:  Definition. 
887.491  Congregate  housing:  Housing 
quality  standards. 

887.493  Congregate  housing:  Payment 
standard. 

Subpart  K— Shared  Housing 

887.501  Applicability,  scope,  and  purpose. 
887.503  Definitions. 

887.505  Types  of  shared  housing  and 
applicable  requirements. 

887.507  PHA  administration  of  shared 
housing. 

887.509  Housing  quality  standards  for 
shared  housing. 

887.511  Occupancy  of  a  shared  housing  unit. 
887.513  Determining  amount  of  housing 
assistance. 

887.515  Payment  standard  for  shared 
housing. 

Subpart  L— Mobility  and  Portability 

887.551  Overview. 

887.553  Definitions. 

887.555  Mobility:  Encouraging  continued 
participation  through  voluntary 
arrangements  among  PHAs  when  a 
family  wants  to  move  outside  the  PHA’s 
jurisdiction. 

887.557  Portability:  Encouraging  continued 
participation  when  a  family  wants  to 
move  outside  the  PHA's  jurisdiction  and 
there  is  no  voluntary  arrangement. 

887.559  Portability:  Family  eligibility. 

887.561  Portability:  Determination  to  deny 
or  terminate  assistance. 

887.563  Portability:  Responsibilities  of  the 
initial  PHA. 

887.565  Portability:  Responsibilities  of  the 
receiving  PHA. 

887.567  Portability:  Subsequent  moves. 

Authority:  Secs.  3,  5,  and  8,  U.S.  Housing 
Act  of  1937  (52  U.S.C.  1437a,  1437c,  1437f); 
sec.  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  A— General  Information 

§  887.1  Purpose  of  the  Housing  Voucher 
Program. 

Section  8(o)  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437f(o)) 
authorizes  the  Housing  Voucher 
Program.  The  purpose  of  the  Housing 
Voucher  Program  is  to  assist  eligible 
families  to  pay  rent  for  decent,  safe,  and 
sanitary  housing. 

§  887.3  Scope  and  applicability  of  the  part 

The  provisions  of  this  part  apply  to 
the  Housing  Voucher  Program 
authorized  by  section  8(o)  of  the  1937 
Act. 


§  887.5  Equal  opportunity  requirements. 

(a)  Each  participating  public  housing 
agency  and  owner  must  comply  with  the 
following: 

(1)  Title  VI  of  the  Civil  Rights  Act  of 
1964; 

(2)  Title  VIII  of  the  Civil  Rights  Act  of 
1968; 

(3)  Executive  Order  11063,  Equal 
Opportunity  in  Housing,  1962; 

(4)  Section  504  of  the  Rehabilitation 
Act  of  1973  (In  the  case  of  owners, 
compliance  with  section  504  consists  of 
adherence  to  pertinent  housing  voucher 
contract  provisions); 

(5)  The  Age  Discrimination  Act  of 
1975;  and 

(6)  Any  related  regulations  or  other 
requirements. 

(b)  Failure  to  comply  with  t|iese  equal 
opportunity  requirements  may  result  in 
imposition  of  sanctions. 

(c)  A  PHA  must  affirmatively  act  to 
provide  opportimities  to  participate  in 
the  Housing  Voucher  Program  to 
persons  who,  because  of  such  factors  as 
race,  ethnicity,  sex  of  household  head, 
age,  or  source  of  income  are  less  likely 
to  apply  for  housing  vouchers.  (Special 
efforts  also  must  be  made  with  respect 
to  persons  expected  to  live  in  the  PHA’s 
jurisdiction  because  of  present  or 
planned  employment,  as  indicated  in  the 
local  housing  assistance  plan  developed 
under  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974.) 

§887.7  Definitions. 

1937  Act  The  United  States  Housing 
Act  of  1937. 

Adjusted  income.  See  §  813.102  of  this 
chapter. 

Annual  contributions  contract  (ACC). 
A  written  agreement  between  HUD  and 
a  PHA  to  provide  annual  contributions 
to  the  PHA  for  housing  assistance 
payments  and  administrative  fees. 

Annual  income.  See  §  813.106  of  this 
chapter. 

Assisted  lease  (or  lease).  A  written 
agreement  between  an  owner  and  a 
family  for  the  leasing  of  a  dwelling  unit 
by  the  owner  to  the  family  with 
assistance  payments  under  a  housing 
voucher  contract  between  the  owner 
and  the  PHA.  In  the  case  of  cooperative 
or  mutual  housing,  “lease"  means  the 
occupancy  agreement  or  other  written 
agreement  establishing  the  conditions 
for  occupancy  of  the  unit. 

Common  space.  Defined  in  §  887.503 
for  purposes  of  shared  housing. 

Congregate  housing.  Defined  in 
§  887.489. 

Cooperative  or  mutual  housing. 
Defined  in  §  887.453. 

Disabled  person.  See  §  812.2  of  this 
chapter. 


Displaced  person.  See  §  812.2  of  this 
chapter. 

Elderly  person.  A  person  who  is  at 
least  62  years  of  age. 

Eligible  family  (family).  See 
§  887.151(a) 

Fair  market  rent  (FMR).  The  rent, 
including  utilities  (except  telephone), 
ranges  and  refrigerators,  and  all 
maintenance,  management,  and  other 
services,  which  would  be  required  to  be 
paid  in  order  to  rent  privately  owned 
decent,  safe  and  sanitary  rental  housing 
of  a  modest  (non-luxury)  nature  with 
suitable  amenities  in  the  market  area. 
Fair  Market  Rents  for  existing  housing 
are  published  in  the  Federal  Register  by 
HUD  under  Part  888  of  this  chapter. 
FMRs  are  used  by  PHAs  in  the  Housing 
Voucher  Program  to  develop  the 
payment  standard  used  to  determine  the 
appropriate  amounts  of  housing 
assistance  to  be  paid  on  behalf  of 
participating  families. 

Handicapped  person.  See  §  813.102  of 
this  chapter. 

HCD  Act  of  1974.  The  Housing  and 
Community  Development  Act  of  1974. 

Housing  assistance  payment.  The 
monthly  payment  by  the  PHA  to  an 
owner  on  behalf  of  a  family 
participating  in  the  Housing  Voucher 
Program.  The  maximum  housing 
assistance  payment  is  determined  by 
subtracting  30  percent  of  a  family’s 
monthly  adjusted  income  from  the 
payment  standard  that  applies  to  the 
family.  For  additional  detail  see 
§  887.353. 

Housing  assistance  plan,  (a)  A 
housing  assistance  plan  submitted  by  a 
local  government  participating  in  the 
Community  Development  Block  Grant 
Program  as  part  of  the  block  grant 
application,  in  accordance  with  the 
requirements  of  the  Community 
Development  Block  Grant  regulations  in 
§  570.303(c)  of  this  title  and  approved  by 
HUD;  or 

(b)  A  housing  assistance  plan  meeting 
the  requirements  of  §  570.303(c)  of  this 
title,  submitted  by  a  local  government 
not  participating  in  the  Community 
Development  Block  Grant  Program  and 
approved  by  HUD. 

Housing  voucher.  A  document  issued 
by  a  PHA  declaring  a  family  to  be 
eligible  for  participation  in  the  Housing 
Voucher  Program  and  stating  the  terms 
and  conditions  for  the  family’s 
participation. 

Housing  voucher  contract  A  written 
contract  between  a  PHA  and  an  owner, 
in  the  form  prescribed  by  HUD  for  the 
Housing  Voucher  Program,  in  which  the 
PHA  agrees  to  make  housing  assistance 
payments  to  the  owner  on  behalf  of  an 
eligible  family. 
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Housing  voucher  holder.  A  family  that 
has  an  unexpired  housing  voucher. 

HUD.  The  Department  of  Housing  and 
Urban  Development  or  designee. 

Independent  group  residence  (IGR). 
Defined  in  §  887.461. 

Individual  lease  shared  housing. 
Defined  in  §  887.503  for  purposes  of 
shared  housing. 

Initial  PHA.  Defined  in  §  887.553  for 
purposes  of  portability. 

Lease.  See  assisted  lease. 

Lower  income  family.  A  family  whose 
annual  income  does  not  exceed  80 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD,  with 
adjustments  for  smaller  and  larger 
families.  HUD  may  establish  income 
limits  higher  or  lower  than  80  percent  of 
the  median  income  for  the  area  on  the 
basis  of  its  finding  that  such  variations 
are  necessary  because  of  the  prevailing 
levels  of  construction  costs  or  unusually 
high  or  low  family  income. 

Manufactured  home.  Defined  in 
§  887.471. 

Occupancy  standards.  Standards  that 
the  PHA  establishes  for  determining  the 
appropriate  number  of  bedrooms  needed 
to  house  families  of  different  sizes  or 
composition. 

Owner.  Any  person  or  entity  having 
the  legal  right  to  lease  or  sublease 
decent,  safe,  and  sanitary  housing. 

Participant.  A  family  becomes  a 
participant  in  the  PHA’s  Housing 
Voucher  Program  when  the  PHA 
executes  a  housing  voucher  contract 
with  an  owner  for  housing  assistance 
payments  on  behalf  of  the  family. 

Payment  standard.  An  amount, 
adopted  by  a  PHA  for  each  bedroom 
size  and  Fair  Market  Rent  area,  that  is 
used  to  determine  the  amount  of 
assistance  that  is  to  be  paid  by  the  PHA 
on  behalf  of  a  family  participating  in  the 
Housing  Voucher  Program.  For 
additional  detail  see  §  §  887.351  and 
887.353. 

Private  space.  Defined  in  §  887.503  for 
purposes  of  shared  housing. 

Public  Housing  Agency  (PHA).  Any 
State,  county,  municipality  or  other 
governmental  entity  or  public  body  (or 
its  agency  or  instrumentality)  that  is 
authorized  to  engage  in  or  assist  in  the 
development  or  operation  of  lower 
income  housing. 

PHA  jurisdiction.  The  area  in  which 
the  PHA  is  not  legally  barred  from 
entering  into  housing  voucher  contracts. 

Receiving  PHA.  Defined  in  §  887.553 
for  purposes  of  portability. 

Rent  to  owner.  The  total  of  the 
monthly  amount  paid  under  the  housing 
voucher  contract  by  the  PHA  to  the 
owner  on  behalf  of  the  family  and  the 
monthly  amount  the  family  must  pay  to 


the  owner  to  cover  the  balance  of  rent 
due  the  owner  under  the  lease. 

Resident  assistant.  Defined  in 
§  887.461  for  purposes  of  IGRs. 

Secretary.  The  Secretary  of  Housing 
and  Urban  Development,  or  designee. 

Service  agency.  Defined  in  §  887.461 
for  purposes  of  IGRs. 

Service  agreement.  Defined  in 
§  887.461  for  purposes  of  IGRs. 

Shared  housing.  Defined  in  §  887.503. 
Single  room  occupancy  (SRO) 
housing.  Defined  in  §  887.481. 

Utility  allowance.  An  amount  that 
applies  when  the  cost  of  utilities  (except 
telephone)  and  other  housing  services 
(e.g.,  garbage  collection)  for  an  assisted 
unit  is  not  included  in  the  rent  to  owner 
and  is  instead  the  responsibility  of  the 
family.  The  allowance  is  an  amount 
equal  to  the  estimate  made  or  approved 
by  the  PHA  (see  §  887.353)  of  the 
monthly  costs  of  a  reasonable 
consumption  of  these  utilities  and  other 
services  for  the  unit  by  an  energy- 
conservative  household  of  modest 
circumstances,  consistent  with  the 
requirements  of  a  safe,  sanitary,  and 
healthful  living  environment.  In  the  case 
of  shared  housing,  the  amount  of  the 
utility  allowance  for  an  assisted  family 
is  a  pro  rate  portion  of  the  utility 
allowance  for  the  entire  imit,  based  on 
the  number  of  bedrooms  in  the  assisted 
family’s  private  space.  In  the  case  of  an 
assisted  individual  sharing  a  one- 
bedroom  unit  with  another  person,  the 
amount  of  the  utility  allowance  for  the 
assisted  individual  is  one  half  the  utility 
allowance  for  the  entire  unit. 

Very  low-income  family.  A  lower 
income  family  whose  annual  income 
does  not  exceed  50  percent  of  the 
median  income  for  the  area,  as 
determined  by  HUD,  with  adjustments 
for  smaller  or  larger  families.  HUD  may 
establish  income  limits  higher  or  lower 
than  50  percent  of  the  median  income 
for  the  area  on  the  basis  of  its  finding 
that  such  variations  are  necessary 
because  of  unusually  high  or  low  family 
incomes. 

Subpart  B— Funding  Allocations  and 
'  Application  Procedures 

§  887.51  Allocations  of  budget  authority  to 
Regional  and  Field  Offices. 

The  Department  allocates  housing 
voucher  authority  to  its  Regional  or 
Field  Offices  in  conformance  with 
section  213(d)  of  the  HCD  Act  of  1974 
and  regulations  implementing  section 
213(d)  in  Part  791  of  this  title. 

§  887.53  Invitation  for  applications. 

The  Regional  Office  or  Field  Office 
invites  PHAs  to  submit  applications  to 
the  appropriate  Field  Office  based  upon 


the  amount  of  housing  voucher  authority 
available.  In  determining  which  PHAs  to 
invite,  the  Regional  Office  or  Field 
Office  must  consider  the  need  for 
housing  assistance  in  the  community, 
and  may  also  consider  a  PHA’s 
performance  in  administering  HUD 
programs,  the  extent  to  which  a  PHA  is 
utilizing  the  housing  vouchers  and 
certificates  previously  provided  by 
HUD,  and  the  number  of  housing 
vouchers  that  should  be  offered  to  a 
PHA  to  facilitate  program 
administration  and  economies  of  scale 
and  the  purposes  for  which  the 
allocation  was  made.  The  Regional  or 
Field  Office  may  set  application 
submission  deadlines  in  their  invitation. 

§  887.55  Submission  of  applications. 

(a)  A  PHA  must  submit  its  application 
for  the  Housing  Voucher  Program  to  the 
HUD  Field  Office. 

(b)  The  application  must  be  in  the 
form,  and  in  accordance  with  the 
instructions,  prescribed  by  HUD  and 
must  contain  the  following  information 
and  such  other  information  as  HUD 
decides  is  necessary; 

(1)  The  number  of  units  by  bedroom 
size  {i.e.,  one  bedroom  units,  two 
bedroom  units,  and  so  forth),  and  the 
approximate  number  of  units  for  elderly, 
handicapped,  or  disabled  families; 

(2)  Estimates  of  the  average  adjusted 
income  for  prospective  participants  for 
each  bedroom  size;  and 

(3)  The  PHA’s  schedule  of  leasing, 
which  must  provide  for  the  expeditious 
leasing  of  units  in  the  program.  In 
developing  the  schedule,  a  PHA  must 
specify  the  number  of  units  in  the 
program  that  are  expected  to  be  leased 
at  the  end  of  each  three-month  interval. 
The  schedule  must  project  lease-up  by 
eligible  families  within  no  more  than 
twelve  months  after  execution  of  the 
ACC  by  HUD. 

(c)  The  PHA  may  submit  the  following 
with  an  application: 

(1)  Its  equal  opportunity  housing  plan 
or  changes  in  its  existing  HUD-approved 
plan: 

(2)  Its  administrative  plan  or  changes 
in  its  existing  HUD-approved  plan: 

(3)  Estimates  of  financial  requirements 
for  preliminary  costs,  administrative 
costs,  and  housing  assistance  payments 
on  HUD-prescribed  forms:  and 

(4)  A  schedule  of  utility  allowances  or 
any  changes  in  its  existing  schedule, 
with  a  justification  of  the  amounts 
proposed. 

(Information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  numbers  2502-0123,  2502-0348, 
and  2577-0067.) 
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§  887.57  Evidence  of  PHA's  authority  to 
participate  in  the  Housing  Voucher 
Program. 

If  it  has  not  previously  done  so,  a  PHA 
must  submit  information  that 
demonstrates  that  the  applicant 
qualifies  as  a  Public  Housing  Agency 
and  demonstrates  the  PHA  jurisdiction. 
This  submission  must  include  the 
relevant  enabling  legislation  and  a 
supporting  opinion  from  the  PHA 
counsel.  The  PHA  must  submit 
additional  information  whenever  there 
is  a  change  that  affects  its  status  as  a 
PHA  or  otherwise  affects  its  authority  to 
participate  in  the  Housing  Voucher 
Program,  including  any  changes  in  the 
PHA  jurisdiction. 

§  887.59  Equal  opportunity  housing  plan. 

(a)  A  PHA  must  have  a  HUD- 
approved  equal  opportunity  housing 
plan  that  complies  with  the 
requirements  of  this  section.  If  the  PHA 
is  participating  in  the  Certificate 
Program,  the  PHA  must  have  a 
combined  equal  opportunity  housing 
plan  that  covers  the  PHA’s  entire 
Housing  Voucher  Program  and 
Certificate  Program  and  complies  with 
the  requirements  of  this  section  and  of 
§  882.204(b)(1)  of  this  chapter. 

(b)  The  PHA  must  submit  for  HUD 
approval  any  changes  in  its  HUD- 
approved  equal  opportunity  housing 
plan. 

(c)  The  plan  must  describe  the  PHA’s 
policies  and  procedures  for — 

(1)  Outreach  to  eligible  families,  and 
satisfying  the  requirements  of  §  887.107; 

(2)  Achieving  participation  by  owners 
of  units  of  suitable  price  and  quality 
located  outside  areas  of  low  income  or 
minority  concentrations  (and  outside  the 
local  jurisdiction  in  any  area  where  the 
PHA  is  not  legally  barred  from  entering 
into  contracts)  and  satisfying  the 
requirements  of  §  887.109; 

(3)  Selecting  families  for  participation 
without  discrimination  because  of  age, 
race,  color,  religion,  sex,  handicap,  or 
national  origin; 

(4)  Assisting  housing  voucher  holders 
who  allege  that  illegal  discrimination  is 
preventing  them  from  leasing  suitable 
units. 

(d)  The  plan  must  include  any  special 
rules  for  use  of  housing  vouchers 
covered  by  §  887.155(c),  HUD-targeted 
housing  vouchers. 

(e)  The  plan  shall  also  include  a 
signed  certification  of  the  applicant’s 
intention  to  comply  with  Title  VI  of  the 
Civil  Rights  Act  of  1964;  Title  VIII  of 
Civil  Rights  Act  of  1968;  Executive 
Order  11063;  the  Age  Discrimination  Act 
of  1975  and  the  rehabilitation  Act  of 
1973;  and  if  the  housing  assistance  may 
be  used  within  an  area  of  a  Housing 


Assistance  Plan,  a  certiHcation  that  the 
applicant  will  take  afRimative  action  to 
provide  opportunities  to  participate  in 
the  program  to  persons  expected  to 
reside  in  the  locality  because  of  present 
or  planned  employment  as  indicated  in 
the  housing  assistance  plan. 

§  887.61  Administrative  plan. 

(a)  A  PHA  must  have  a  HUD- 
approved  administrative  plan  that 
complies  with  the  requirements  of  this 
section.  If  the  PHA  is  participating  in  the 
Certificate  Program,  the  PHA  must  have 
a  combined  administrative  plan  that 
covers  the  PHA’s  entire  Housing 
Voucher  Program  and  CertiHcate 
Program  and  complies  with  the 
requirements  of  this  section  and  of 

§  882.204(b)(3)  of  this  chapter. 

(b)  The  PHA  must  submit  for  HUD 
approval  any  changes  in  its  HUD- 
approved  administrative  plan. 

(c)  The  plan  must  include: 

(1)  A  statement  of  the  PHA’s  overall 
approach  and  objectives  in 
administering  the  Housing  Voucher 
Program; 

(2)  A  description  of  the  policies 
concerning  the  functions  for  which  the 
PHA  has  discretion  to  establish  local 
policies  for  treatment  of  applicants  or 
participants,  including:  maintaining, 
closing,  and  reopening  PHA  waiting 
lists;  voluntary  interjurisdictional 
mobility  of  housing  voucher  holders 
issuing,  extending,  and  denying  housing 
vouchers;  occupancy  standards; 
preferences;  single  room  occupancy 
housing;  shared  housing;  collecting 
amounts  owed  the  PHA;  informal 
reviews  and  hearings;  recertifications; 
and  directing  Section  8  program 
activities  in  support  of  local  or  area¬ 
wide  housing  and  community 
development  initiatives.  (The 
administrative  plan  should  not  restate 
HUD-mandated  policies  and 
procedures.); 

(3)  A  statement  that  the  housing 
quality  standards  to  be  used  in  the 
operation  of  the  program  will  be  as  set 
forth  in  §  887.251  (and  Subparts  J  or  K,  if 
applicable),  or  as  set  forth  in  specified 
HUD-approved  variations  in  the 
Acceptability  Criteria;  and 

(4)  A  statement  of  the  number  of 
employees  proposed  for  the  program,  by 
position  and  functions  to  be  performed. 

§  887.63  HUD  review  of  applications. 

(a)  Processing  applications.  (1)  HUD 
shall  send  applications  for  more  than  12 
units  to  the  appropriate  chief  executive 
officer  of  the  unit  of  general  local 
government  for  review  and  comment,  in 
accordance  with  24  CFR  Part  791,  as 
required  by  section  213  of  the  Housing 


and  Community  Development  Act  of 
1974, 

(2)  HUD  shall  evaluate  each 
application  on  the  basis  of  the 
requirements  of  this  part,  and  shall 
consider  any  comments  received  from 
the  unit  of  general  local  government. 
HUD  shall  take  into  account  the  PHA's 
ability  to  administer  the  Housing 
Voucher  Program,  as  evidenced,  in  part, 
by  its  performance  in  operating  the 
Certificate  Programs,  where  applicable. 

(b)  Application  preferences.  (1)  HUD 
shall  give  preference  to  an  application 
from  a  PHA  that  demonstrates  locally 
initiated  efforts  in  support  of  its  Housing 
Voucher  and  Certificate  Programs  or 
comparable  tenant-based  rental 
assistance  programs.  Evaluation  of  a 
locality’s  contribution  is  measured 
competitively  by  the  extent  to  which  a 
locality  is  able  to  provide  services  or 
cash  contributions  or  demonstrate  its 
intention  to  provide  this  kind  of  support 
in  the  future,  as  compared  to  services  or 
contributions  provided  by  other 
localities  of  like  program  size. 

(2)  HUD  may  give  preference  to 
applications  from  PHAs  that  provide 
families  with  the  broadest  geographical 
choice  of  housing,  including 
interjurisdictional  and  interstate  housing 
choice. 

(3)  HUD  may  give  preference  to 
applications  fi'om  PHAs  whose  needs 
previously  have  been  underfunded  in 
relation  to  the  needs  of  other  localities 
within  the  allocation  area. 

(4)  HUD  may  give  preference  to 
applications  from  PHAs  that  do  not 
have  sufficient  housing  vouchers  or 
certificates,  including  turnover,  to  assist 
families  being  displaced  or  who  would 
have  a  rent  burden  greater  than  50 
percent  of  income,  as  a  result  of  rental 
rehabilitation  activities  under  Part  511 
of  this  title. 

(c)  Approval  or  disapproval  of 
applications.  (1)  HUD  shall  notify  the 
PHA  of  its  approval  or  disapproval  the 
PHA’s  application. 

(2)  When  HUD  approves  an 
application,  HUD  shall  notify  the  PHA 
of  the  amount  of  authority  for  housing 
assistance  payments  and  administrative 
fees  and  the  number  of  housing 
vouchers  by  bedroom  size.  HUD  may 
negotiate  a  shorter  leasing  schedule 
with  the  PHA  to  further  the  objective  of 
expeditiously  leasing  units. 

(3)  When  HUD  disapproves  an 
application,  the  notice  shall  include  a 
statement  of  the  reasons. 

§  887.65  HUD  determination  to  administer 
a  local  program  under  this  part 

If  the  Assistant  Secretary  for  Housing 
determines  that  there  is  no  PHA 


34392  Federal  Register  /  Vol.  53,  No.  172  /  Tuesday,  September  6,  1988  /  Rules  and  Regulations 


organized  or  that  there  is  no  PHA  able 
and  willing  to  implement  the  provisions 
of  this  part  for  an  area,  HUD  lor  an 
entity  acting  on  behalf  of  HUD)  may, 
under  section  8(bMl)  of  the  1937  Act, 
enter  into  housing  voucher  contracts 
with  owners  and  perform  the  functions 
otherwise  assigned  to  HlAs  under  this 
part  with  respect  to  the  area. 

Subpart  C— Atmual  Contributions 
Contract  arKi  PHA  Responsibilities 

§  887.101  Annual  contributions  contract 

(a)  General.  The  ACC  is  the  contract 
between  HUD  and  the  PHA.  In  the  ACC, 
the  PHA  agrees  to  administer  the 
Housing  Voucher  Program  in  the  PHA 
jurisdiction  and  HUD  agrees  to  pay  the 
PHA  amounts  approved  by  HUD  for 
administrative  fees  and  housing 
assistance  payments. 

(b)  Items  submitted  with  the  ACC. 

The  following  items  must  be  submitted 
when  the  signed  ACC  is  submitted  to 
HUD  or  shortly  thereafter  as  required  by 
HUD; 

(1)  The  PHA’s  equal  opportunity 
housing  and  administrative  plans  or 
changes  in  the  PHA’s  existing  HUD- 
approved  equal  opportunity  housing  and 
administrative  plans,  developed  in 
accordance  wi^  §§887.59  and  887.61, 
respectively: 

(2)  The  PHA’s  estimates  of  financial 
requirements,  on  HUD-prescribed  forms: 
and 

(3)  The  PHA’s  schedule  of  utility 
allowances  or  any  changes  in  its 
existing  schedule. 

(c)  HUD  review  and  execution  af  the 
ACC.  After  HUD  approves  the  items 
specified  in  paragraphs  (b)(1)  and  (bK3) 
of  this  section,  HUD  signs  Ae  ACC  and 
returns  a  completely  executed  copy  to 
the  PHA. 

(d)  Term  of  ACC  for  the  funding 
increment.  The  initial  contract  term  for 
each  funding  increment  is  five  years, 
beginning  on  the  date  HUD  signs  the 
ACC  or  other  date  as  determined  by 
HUD.  The  initial  ACC  term  for  the 
funding  increment  may  be  extended  by 
written  agreement  of  the  PHA  and  HUD. 

(e)  Amount  of  annual  contributions. 

(1)  T^e  maximum  total  payment  during 
the  term  of  the  ACC  for  each  funding 
increment  shall  not  be  more  tfian  five 
times  the  contract  authority  for  the 
project  as  specified  in  the  ACC.  The 
contract  authority  for  the  project  shall 
be  the  total  of — 

(i)  The  average  HUD-estimated 
annual  PHA  administrative  fee  (as 
determined  consistent  with  §  887.103), 
plus 

(ii)  115  percent  of  the  amount  that 
HUD  estimates  would  be  required  in  the 
first  year  of  the  ACC  for  housing 


assistance  payments  to  owners, 
assuming  a  Ml  year  of  occupancy. 

(3)  The  PHA  must  administer  its 
Housing  Voucher  Program  in  a  manner 
that  wifi  ensure  its  operation  within  the 
amount  contracted  for  under  the  ACC. 
The  PHA  must  take  into  account  the 
number  of  families  that  may  be  assisted, 
including  consideration  of  the  effect  of 
changes  in  the  applicable  payment 
standard,  such  as  adjustments  to  ensure 
continued  affordability,  changes  in 
family  income  and  composition,  and 
portability  of  housing  vouchers. 

(Information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  numbers  2502-0348,  and  2577- 
0067.) 

§  887.103  Administrative  fees  paid  to  PHA. 

(a)  General.  Three  types  of  fees  are 
paid  to  the  PHA  for  HUD-approved 
costs  to  administer  the  Housing  Voucher 
Program.  The  three  types  of  fees  are 
discussed  below.  The  specific  amounts 
of  these  fees  are  established  by  HUD  in 
accordance  with  section  8(q)  of  the  1937 
Act  in  such  amounts  as  are  provided  in 
appropriations  Acts. 

(b)  Preliminary  fee.  HUD  pays  a  PHA 
a  preliminary  fee  for  actual  costs  to 
perform  tasks  involved  in  taking 
families  into  the  program  to  lease  the 
number  of  units  that  can  be  supported 
with  a  new  increment  of  housing 
voucher  funding  authority.  A  PHA  must 
document  its  actual  costs.  This  fee 
covers  expenses  incurred  in  helping 
families  who  inquire  about  or  apply  for 
the  program,  as  well  as  all  of  the  intake 
functions  associated  with  using  newly 
authorized  funds.  For  each  funding 
increment,  a  PHA  receives  a  preliminary 
fees  to  cover  actual  expenses  incurred 
by  the  PHA  before  the  housing  voucher 
contract  is  executed.  The  preliminary 
fee  equals  the  lesser  of  actual  expenses 
approved  by  HUD  for  each  housing 
voucher  that  results  in  an  initial  lease  or 
housing  voucher  contract  or  a  maximum 
amount  specified  by  HUD  for  each 
housing  voucher  in  the  PHA’s  HUD- 
approved  application.  (For  additional 
requirements  for  portable  housing 
vouchers,  see  §  887.563(h).) 

(c)  Ongoing  administrative  fee.  The 
PHA  ongoing  fee  is  based  on  the  number 
of  units  under  housing  voucher  contracts 
on  the  first  day  of  each  month.  The 
ongoing  administrative  fee  is  designed 
to  cover  the  PHA  cost  of  administering 
assistance  on  behalf  of  the  program 
participants.  *1110  ongoing  administrative 
fee  equals  a  HUD-specified  percentage 
of  the  applicable  current  section  8 
Existing  Housing  Fair  Market  Rent  for 
two-bedroom  units,  published  in  the 
Federal  Register  in  accordance  with- 


§  888.115  of  this  chapter.  (For  additional 
requirements  for  portable  housing 
vouchers,  see  §  887.563(g).) 

(d)  Hard-to-house  fee.  A  hard-to- 
house  fee  is  provided  to  cover  the  cost 
of  special  assistance  given  to  a  family 
with  three  or  more  minors  to  enable  the 
family  to  find  suitable  housing.  The  PHA 
receives  a  hard-to-house  fee  in  an 
amount  specified  by  HUD  for  special 
assistance  provided  to  each  family  with 
three  or  more  minors  that  results  in  a 
unit  coming  under  lease  in  the  Housing 
Voucher  Program.  The  PHA  qualifies  for 
a  hard-to-house  fee  each  time  an  eligible 
family  moves  and  a  new  housing 
voucher  contract  is  signed  for  a  different 
unit.  (For  additional  requirements  for 
portable  housing  vouchers,  see 
§  887.563(h).) 

§  887. 105  PHA  responsibilities. 

(a)  The  PHA  must  comply  with  its 
ACC,  the  application,  applicable  HUD 
regulations,  and  its  HUD-approved 
administrative  plan  and  HUD-approved 
equal  opportunity  housing  plan. 

(b)  The  following  is  a  list  of  activities 
the  PHA  must  carry  out  in  administering 
the  Housing  Voucher  Program: 

(1)  Publish  and  disseminate 
information  concerning  the  availability 
and  nature  of  housing  assistance  for 
lower  income  families  (see  §  887.107): 
invite  owners  to  make  units  available 
for  leasing  in  the  program  and  develop 
working  relationships  with  real  estate 
associations  and  other  appropriate 
groups  (see  §  887.109):  explain  program 
procedures  to  owners,  including  those 
who  have  been  approached  by  housing 
voucher  holders:  comply  with  equal 
opportunity  requirements,  including 
efforts  to  provide  opportunities  for 
recipients  to  seek  housing  outside  areas 
of  economic  and  racial  concentration: 

(2)  Receive,  review,  and  approve  or 
disapprove  applications  for 
participation:  provide  a  Federal 
preference  in  selecting  applicants  for 
participation  in  accordance  with 

§  887.157:  determine  eligibility  for 
participation  and  maintain  a  waiting  list: 
issue  a  housing  voucher  to  a  family: 
provide  the  packet  described  in 
§  887.161  to  each  housing  voucher 
holder:  provide  housing  information  to 
assisted  families  and,  upon  request, 
refer  assisted  families  to  appropriate 
social  service  agencies: 

(3)  Determine  payment  standard 
amounts  and  adopt  and  revise  the 
schedule  of  payment  standards  (see 
§  887.351): 

(4)  Review  and  act  on  requests  for 
lease  approval  (see  §  887.207):  inspect  at 
least  annually  to  determine  that  a  unit  is 
being  maintained  in  compliance  with 


Federal  Register  /  Vol.  53,  No.  172  /  Tuesday,  September  6,  1988  /  Rules  and  Regulations  34393 


HQS  and  notify  the  owner  and  family  of 
the  PHA  determination  (see  §  887.257); 

(5)  Determine  the  amount  of,  and 
make,  the  housing  assistance  payment 
(see  §  887.353):  reexamine  the  family 
income  and  family  size  and  composition, 
at  least  annually,  and  redetermine  the 
amount  of  the  housing  assistance 
payment  (see  §  887.355-887.359):  adjust 
the  amount  of  the  housing  assistance 
payment  as  a  result  of  an  adjustment  by 
the  PHA  of  any  applicable  payment 
standard  or  utility  allowance  (see 

§§  887.353  and  887.361);  and 

(6)  Administer  and  enforce  the 
housing  voucher  contract  with  an  owner, 
including  taking  appropriate  action,  as 
determined  by  the  PHA,  in  the  case  of 
noncompliance  or  default. 

§  887.107  PHA  public  notice  to  encourage 
participation  by  eligible  families. 

(a)  The  PHA  must  provide  notice  to 
the  public  of  the  availability  of  housing 
assistance.  The  PHA  must  provide  this 
notice  when  it  establishes  a  waiting  list, 
reopens  a  waiting  list  that  has  been 
closed,  and  at  other  times  as  may  be 
necessary  to  ensure  maximum  use  of  the 
housing  assistance. 

(b)  The  PHA  must  announce  the 
availability  of  assistance  in  the  local 
newspaper  of  general  circulation,  as 
well  as  through  minority  media  and 
other  suitable  means,  and  must 
otherwise  conform  to  the  PHA’s  HUD- 
approved  equal  opportunity  housing 
plan  and  with  HUD’s  fair  housing 
requirements  to  use  the  equal  housing 
opportunity  logotype,  statement,  and 
slogan. 

(c)  The  notice  must  state  that: 

(1)  A  family  already  on  the  PHA’s 
Section  8  waiting  list,  even  if  it  was 
seeking  a  Section  8  certificate,  is  also  on 
the  waiting  list  for  housing  voucher 
assistance  and  does  not  need  to  reapply; 
and 

(2)  That  a  family  on  a  waiting  list  for 
public  housing  under  the  1937  Act  will 
not  lose  its  place  on  that  waiting  list  by 
applying  for  assistance  under  the 
Housing  Voucher  Program. 

§  887.109  PHA  activities  to  encourage 
participation  by  owners  and  others. 

The  PHA  must  make  a  concerted 
effort  to  elicit  participation  in  the 
Housing  Voucher  Program  by  owners, 
real  estate  agents,  and  other  local 
membership  groups  interested  in 
housing  for  lower  income  families. 

§  887. 1 1 1  Audit  requirements. 

Any  PHA  receiving  financial 
assistance  under  this  part  is  subject  to 
the  audit  requirements  in  Part  44  of  this 
title. 


Subpart  D— Selecting  Families  and 
Issuing  Housing  Vouchers 

§  887.1 51  Eligibility  requirements  (eligible 
family). 

(a)  An  applicant  is  eligible  for 
assistance  under  the  Housing  Voucher 
Program  if,  at  the  time  it  initially 
receives  assistance  under  the  program, 
it  qualiRes  as  a  family  (see  Part  812  of 
this  chapter)  and: 

(1)  Qualifies  as  a  very-low-income 
family; 

(2)  Qualifies  as  a  lower  income  family 
(other  than  very  low-income)  and  is 
physically  displaced  by  rental 
rehabilitation  activity  under  24  CFR  Part 
511;  or 

(3)  Has  been  continuously  assisted 
under  the  1937  Act. 

(b)  For  purposes  of  determining 
housing  voucher  eligibility,  a  lower 
income  family  that  lives  in  a  project 
undergoing  rental  rehabilitation 
activities  and  whose  post-rehabilitation 
rent  would  not  be  affordable  is  not,  for 
this  reason  alone,  considered 
“displaced",  whether  or  not  the  family 
chooses  to  move. 

(Infonnation  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  2577-0083.) 

§  887.153  Waiting  list  procedures. 

(a)  Establishing  a  waiting  list.  Each 
PHA  must  establish  a  waiting  list  of 
applicants  for  participation  in  the  PHA’s 
program  and  must  maintain  a  single 
waiting  list  for  the  Housing  Voucher  and 
Certificate  Programs. 

(b)  Placing  a  family  on  the  waiting 
list.  The  PHA  may  place  a  family  on  its 
waiting  list  if  the  PHA  makes  a 
preliminary  determination  that  the 
family  is  eligible  for  assistance 

(§  887.151). 

(c)  Suspending  additions  to  the 
waiting  list.  If  there  is  insufficient 
funding  authority  to  admit  all  eligible 
applicants  to  participation  in  the  PHA’s 
Housing  Voucher  and  Certificate 
Programs,  the  PHA  at  any  time  may 
suspend  the  accepting  or  processing  of 
new  applications  or  adding  new 
applicants  to  the  waiting  list,  consistent 
with  the  procedures  identified  in  its 
HUD-approved  administrative  plan. 
Even  if  the  PHA  is  not  accepting 
additional  applications  for  participation 
because  of  the  length  of  the  waiting  list, 
the  PHA  must  place  the  applicant  on  the 
waiting  list  if  the  applicant  is  otherwise 
eligible  for  participation  and  claims  that 
the  family  qualifies  for  a  Federal 
preference  as  provided  in  §  887.157(c)(2), 
unless  the  PHA  determines,  on  the  basis 
of  the  number  of  applicants  who  are 
already  on  the  waiting  list  and  who 


claim  a  Federal  preference,  and  the 
anticipated  number  of  housing  vouchers 
to  be  issued,  that  there  is  an  adequate 
pool  of  applicants  who  are  likely  to 
qualify  for  a  Federal  preference  and  it  is 
unlikely  that,  on  the  basis  of  the  PHA’s 
system  for  applying  for  the  Federal 
preferences,  the  preference  or 
preferences  that  the  applicant  claims, 
and  the  preferences  claimed  by 
applicants  on  the  waiting  list,  the 
applicant  would  qualify  for  assistance 
before  other  applicants  on  the  waiting 
list. 

(d)  Applicant's  rights.  Except  with 
respect  to  a  claim  for  Federal  preference 
in  accordance  with  §  887.157,  nothing  in 
this  part  is  intended  to  confer  on  an 
applicant  for  participation  any  right  to 
be  listed  on  the  PHA  waiting  list,  to  any 
particular  position  on  the  waiting  list,  to 
receive  a  housing  voucher,  or  to 
participate  in  the  PHA’s  Housing 
Voucher  Program.  The  preceding 
sentence  does  not  affect  or  prejudice 
any  right,  independent  of  this  part,  to 
bring  a  judicial  action  challenging  a 
PHA’s  violation  of  a  constitutional  or 
statutory  requirement. 

§  887.1 55  Selecting  families  and  issuing 
housing  vouchers. 

(a)  General.  (l)(i)  The  PHA  must 
select  eligible  families  for  participation 
in  accordance  with  HUD  regulations  and 
requirements  and  with  policies  and 
procedures  stated  in  its  HUD-approved 
administrative  and  equal  opportunity 
housing  plans.  A  PHA  must  select 
applicants  from  its  waiting  list,  except 
as  provided  in  paragraphs  (b)  and  (c)  of 
this  section.  The  PHA  must  give  a 
preference  in  selecting  applicants  for 
participation  (in  accordance  with 
§  887.157)  to  eligible  families  that,  at  the 
time  they  are  seeking  housing 
assistance,  are  involuntarily  displaced, 
living  in  substandard  housing,  or  paying 
more  than  50  percent  of  family  income 
for  rent. 

(ii)  The  owner  selects  the  tenant  for 
occupancy  of  a  unit.  The  PHA  may  not 
establish  selection  criteria  based  on  the 
applicant’s  suitability  as  a  tenant.  The 
PHA’s  selection  of  an  applicant  for 
participation  is  not  a  representation  by 
the  PHA  to  the  owner  concerning  either 
the  family’s  expected  behavior  as  a 
tenant  or  its  suitability  as  a  tenant. 

(iii)  An  applicant  on  the  PHA’s  section 
8  waiting  list  may  refuse  the  PHA’s 
initial  offer  of  a  housing  voucher,  if  the 
family  wants  to  wait  for  a  certificate. 
The  family  does  not  lose  its  place  on  the 
waiting  list  because  of  its  refusal.  (The 
family  also  may  refuse  a  PHA’s  initial 
offer  of  a  certificate  if  it  wants  to  wait 
for  a  housing  voucher.)  If  the  family 
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refuses  the  second  form  assistance, 
the  PHA  may  remove  the  family  from 
the  waiting  list,  if  the  PHA's  HUD- 
approved  administrative  plan  authorizes 
such  action. 

(iv)  A  housing  voucher  holder  may 
request  the  PHA  to  issue  the  holder  a 
certificate  in  exchange  for  the  housing 
voucher.  The  PHA  must  exchange  the 
housing  voucher  for  a  certificate  if  it  has 
certificate  assistance  available  at  the 
time  of  the  request. 

(2)  The  PHA  may  not  issue  a  housing 
voucher  to  an  applicant  unless  the 
applicant  is  eligible  for  assistance 
(§887.151). 

(3)  The  PHA  must  issue  the  family  a 
housing  voucher  for  the  smallest  number 
of  bedrooms  consistent  with  the  PHA’s 
occupancy  standards  developed  under 

§  887.253  and  consistently  for  all 
families  of  like  composition. 

(4)  The  PHA  must  maintain  a  system 
to  ensure  that  the  PHA  will  be  able  to 
make  housing  assistance  payments  for 
all  participants  within  the  amounts 
contracted  under  die  ACC.  (See 

§  887.101(e).) 

(b)  Families  affected  by  rental 
rehabilitation  activities.  (1)  A  PHA  must 
issue  a  housing  voucher  to  any  eligible 
applicant  family  that  is  forced  to  vacate 
a  unit  because  of  physical  construction, 
housing  overcrowding,  or  a  change  in 
use  of  the  unit  as  a  result  of  rental 
rehabilitation  activities  under  Part  511 
of  this  title. 

(2)  A  PHA  may  provide  a  selection 
preference  to  a  feimily  whose  rent  would 
be  greater  than  30  percent  of  its  adjusted 
income  as  a  result  of  rental 
rehabilitation  activities  under  Part  511 
of  this  title.  A  PHA  must  exercise  this 
discretionary  authority  in  a  manner  that 
is  consistent  with  its  obligations  with 
respect  to  the  Federal  preferences.  If  a 
PHA  provides  a  housing  voucher  to  a 
family  who  falls  within  this  category  but 
is  not  eligible  for  a  Federal  preference, 
the  family  must  be  counted  as  part  of 
the  not  more  than  10  percent  of 
applicants  that  may  be  issued  housing 
vouchers  before  applicants  who  qualify 
for  a  Federal  preference. 

(3)  HUD  will  publish,  by  Federal 
Register  notice,  modifications  to  the 
policies  in  paragraphs  (b)(1)  and  (2)  of 
this  section  as  may  be  needed  to 
implement  any  additional  requirements 
imposed  through  appropriations  Acts. 

(4)  The  housing  vouchers  must  be 
issued  so  as  to  give  families  sufficient 
time  to  decide  to  move  (where  they  are 
not  required  to  move)  and  to  give  them 
time  to  locate  other  units  (where  they 
are  required  to  move  or  choose  to 
move). 

(c)  HUD-targeted  housing  vouchers. 
As  a  general  rule,  a  PHA  may  not 


establish  a  selection  preference  based 
on  the  identity  or  location  of  the  housing 
that  is  occupied  by  the  applicant.  HUD, 
however,  may  provide  a  PHA  with 
housing  voucher  authority  to  be  made 
available  to  a  class  of  applicants  based 
upon  the  identity  or  location  of  the 
property  occupied  by  the  applicants,  if 
the  Assistant  Secretaiy  for  Housing 
determines  that  it  furthers  a  Federal 
interest  to  provide  such  a  housing 
voucher  authority  (such  as  for 
desegregation  purposes  to  be  used  by 
applicants  for,  and  tenants  in,  public 
housing).  A  PHA  must  initially  use  this 
housing  voucher  authority  for  the 
purpose  for  which  it  was  provided.  (The 
“finders-keepers”  policy  in  §  887.201 
applies  to  families  that  are  assisted  with 
this  housing  voucher  authority.) 

(d)  PHA  preferences. — (1)  General. 

The  PHA  may  also  develop  other 
preferences  in  the  selection  of 
applicants.  A  PHA,  however,  may  not 
establish  a  preference  based  on  the 
identity  or  location  of  the  housing  that  is 
proposed  to  be  occupied  by  the 
applicant  or,  except  as  provided  in 
paragraphs  (b)(2)  and  (c)  of  this  section, 
that  is  occupied  by  the  applicant. 

(2)  Applicants  living  within  PHA 
jurisdiction.  The  PHA  may  establish  a 
selection  preference  for  applicants  living 
within  the  PHA’s  jurisdiction.  This 
preference,  however,  may  not  be  based 
on  the  length  of  time  the  applicant  has 
lived  in  the  PHA’s  jurisdiction.  For 
purposes  of  this  preference,  a  person 
who  is  working,  or  who  has  been 
notified  that  he  or  she  has  been  hired  to 
work,  in  the  jurisdiction  must  be  treated 
as  living  within  the  PHA’s  jurisdiction. 

(e)  Grounds  for  denying  a  housing 
voucher.  ITie  PHA  may  deny  an 
applicant  admission  to  participate  in  the 
program  on  the  grounds  specified  in 

§  887.403(b). 

(f)  Record  keeping  and  record 
retention.  (1)  "Hie  PHA  must  maintain 
records  on  applicants  and  participants 
in  order  to  provide  HUD  with  racial, 
ethnic,  gender,  and  handicap  status 
data. 

(2)  The  KIA  must  retain  for  five  years 
a  copy  of  all  applications,  any  notices  to 
an  applicant,  and  the  applicant’s 
responses. 

§  8S7.157  Federal  selection  preferences. 

(a)  General.  (1)  In  selecting  applicants 
for  a  housing  voucher  under  §  887.155,  a 
PHA  must  give  preference  to  families 
that  are  otherwise  ehgible  for  assistance 
and  that,  at  the  time  &ey  are  seeking 
housing  assistance,  are  involuntarily 
displaced,  living  in  substandard  housing, 
or  paying  more  than  50  percent  of  family 
income  for  rent. 


(2)  The  PHA  must  inform  applicants  of 
the  availability  of  the  Federal 
preferences  under  paragraph  (a)(1)  of 
this  section,  and  must  give  all  applicants 
an  opportunity  to  show  that  they  qualify 
for  a  preference.  For  purposes  of  this 
paragraph  (a)(2),  applicants  include 
families  on  any  waiting  list  for  a  housing 
voucher  maintained  by  the  PHA. 

(3)  PHAs  must  apply  the  definitions  of 
“standard,  permanent  replacement 
housing’’;  “involuntary  displacement’’; 
“substandard  housing”;  “homeless 
family”;  “family  income”  and  ‘rent”  set 
forth  in  paragraphs  (c)(5),  (d),  (f),  (h), 
and  (i),  respectively  of  this  section, 
unless  the  PHA  submits  alternative 
definitions  for  HUD’s  review  and 
approval.  PHAs  may  apply  the 
verification  procedures  contained  in 
paragraphs  (e),  (g),  and  (j)  of  this 
section,  or  they  may,  in  their  own 
discretion  and  without  HUD  approval, 
adopt  verification  procedures  of  their 
own. 

(4)  For  purposes  of  this  section,  the 
term  “Federal  preference”  means  a 
tenant  selection  preference  provided 
under  this  section.  The  term 
“preference”  means  a  Federal 
preference,  unless  the  context  indicates 
otherwise. 

(b)  Applying  the  preferences.  (1)  Each 
PHA  must  include  the  Federal 
preferences  in  its  policies  and 
procedures  for  selecting  applicants  for 
participation  under  §  887.155.  The  PHA 
must  apply  the  Federal  preferences  in  a 
manner  that  is  consistent  with  the 
provisions  of  this  section,  the 
nondiscrimination  requirements  of 
§  887.5,  the  selection  and  participation 
provisions  of  §  887.155  (including 
limitations  on  the  use  of  local  residency 
requirements  and  preferences  contained 
in  §  887.155(d)(2))  and  other  applicable 
requirements. 

(2)(i)  Except  as  provided  in  paragraph 
(b)(2)(ii)  of  this  section,  the  PHA  must 
establish  a  system  for  applying  the 
Federal  preferences  that  provide  that  an 
applicant  who  qualihes  for  any  of  the 
Federal  preferences  is  to  be  issued  a 
housing  voucher  before  any  other 
applicant  who  is  not  so  qualified, 
without  regard  to  the  other  applicant's 
qualification  for  one  or  more  preferences 
or  priorities  that  are  not  provided  by 
Federal  law,  place  on  the  waiting  list,  or 
the  time  of  submission  of  an  application 
for  a  housing  voucher. 

(ii)  The  PHA’s  system  for  applying  the 
Federal  preferences  may  provide  for 
circumstances  in  which  applicants  who 
do  not  qualify  for  a  Federal  preference 
are  issued  housing  vouchers  before 
other  applicants  who  are  so  qualified. 
Not  more  than  10  percent  of  the 
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applicants  who  are  initially  issued  a 
housing  voucher  or  certificate  in  any 
one-year  period  or  such  shorter  period 
selected  by  the  PHA  before  the 
beginning  of  its  first  full  year  under  this 
paragraph  (b)(2)(ii)  may  be  applicants 
referred  to  in  the  preceding  sentence. 

(iii)  In  applying  the  preferences  under 
this  paragraph  (b)(2],  the  PHA  may 
determine  the  relative  weight  to  be 
accorded  the  Federal  preferences, 
through  means  such  as: 

(A)  Applying  non-Federal  preferences 
or  priorities  as  a  way  of  selecting 
tenants  from  among  those  who  qualify 
for  a  preference  {e.g.,  provide  that 
applicants  who  qualify  for  a  Federal 
preference  and  a  local  residency 
preference  take  precedence  over  non¬ 
resident  Federal  preference  holders;  or 
provide  the  applicants  whose  rents  were 
increased  beyond  50  percent  of  their 
incomes  after  completion  of  rental 
rehabilitation  activities  are  ranked 
higher  than  those  who  meet  the  rent 
burden  standard  because  of  other 
reasons); 

(B)  A^egating  the  Federal 
preferences  [i.e.,  two  Federal 
preferences  outweigh  one  and  three 
outweigh  two); 

(C)  Ranking  the  Federal  preferences 
[e.g.,  provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent 
of  income  for  rent);  or 

(D)  Ranking  the  Federal  preferences’ 
definitional  elements  [e.g.,  provide  that 
those  living  in  housing  that  is 
dilapidated  or  has  been  declared  unfit 
for  habitation  by  an  agency  or  unit  of 
government  have  a  greater  need  for 
housing  than  those  whose  housing  is 
substandard  only  because  it  does  not 
have  a  usable  bathtub  or  shower  inside 
the  unit  for  the  exclusive  use  of  the 
family). 

(3)  Any  selection  preferences  or 
priorities  under  this  section  or  otherwise 
that  are  used  by  a  PHA  must  be 
established  and  administered  in  a 
manner  that  is  not  incompatible  with 
Title  VI  of  the  Civil  Rights  Act  of  1964, 
42  U.S.C.  2000d;  Title  VIII  of  the  Civil 
Rights  Act  of  1968, 42  U.S.C.  3601-19; 
Executive  Order  11063  on  Equal 
Opportunity  in  Housing,  27  ^  11527 
(1962),  as  amended.  46  FR 1253  (1980); 
section  504  of  the  Rehabilitation  Act  of 
1973,  29  U.S.C.  794;  the  Age 
Discrimination  Act  of  1975, 42  U.S.C 
6101-07;  or  HDD's  regulations  and 
requirements  issued  under  these 
authorities.  Such  preferences  and 
priorities  must  also  be  consistent  with 
HUD's  affirmative  fair  housing 
objectives. 


(4)  The  mA  must  submit  to  HUD  any 
selection  preference  system  that  uses  a 
local  residency  preference,  for  review 
for  consistency  with  the  requirements  of 
paragraph  (b)(3),  but  HUD  approval  is 
not  required  before  the  PHA  may 
implement  the  system. 

(c)  Qualifying  for  a  Federal 
preference.  (1)  An  applicant  qualifies  for 
a  Federal  preference  if— 

(1)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing  or,  within  no  more  than  six 
months  from  the  date  of  certification 
under  paragraph  (c)(2)  of  this  section  or 
veriHcation  under  paragraph  (c)(3)  of 
this  section  (as  appropriate),  the 
applicant  will  be  involuntarily 
displaced; 

(ii)  The  applicant  is  living  in 
substandard  housing;  or 

(iii)  The  applicant  is  paying  more  than 
50  percent  of  family  income  for  rent. 

In  the  case  of  an  applicant  occupying 
a  unit  that  has  been  or  is  being 
rehabilitated  under  the  Rental 
Rehabilitation  Program  (see  24  CFR  Part 
511),  the  applicant  will  be  considered  as 
paying  more  than  50  percent  of  its 
income  for  rent  if  the  applicant  has  been 
notified  that  following  completion  of 
rehabilitation  its  rent  will  be  increased, 
and  the  applicant  in  fact  would  be 
required,  no  later  than  60  days  from  the 
date  the  applicant  is  issued  a  housing 
voucher  under  this  part,  to  pay  more 
than  50  percent  of  its  income  to  continue 
renting  the  rehabilitation  unit. 

(2)  Applicants  may  claim  qualification 
for  a  Federal  preference  when  they 
apply  for  a  housing  voucher  (or 
thereafter  imtil  a  housing  voucher  is 
issued)  by  certifying  to  the  PHA  that 
they  qualify  for  preferred  status  under 
paragraph  (c)(1)  of  this  section.  The 
PHA  must  accept  this  certification, 
unless  it  verifies  that  the  applicant  is  not 
qualified  for  preferred  status. 

(3)  Before  issuing  a  housing^ voucher  to 
an  applicant  that  qualifies  for  one  on  the 
basis  of  a  Federal  preference,  the  PHA 
must  require  the  applicant  to  provide 
verification  that  the  family  qualifies  for 
preferred  status  under  paragraph  (c)(1) 
of  this  section  by  virtue  of  the 
applicant’s  current  status.  The 
applicant’s  current  status  must  be 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant’s  preferred  qualiHcation  for  a 
Federal  preference  between  the 
certification  under  paragraph  (c)(2)  of 
this  section  and  the  issuance  of  a 
housing  voucher  including  a  change 
from  one  Federal  preference  category  to 
another. 

(4)  If  an  applicant’s  qualification  for  a 
Federal  preference  under  paragraph 


(c)(1)  of  this  section  has  once  been 
verified,  the  PHA  need  not  require  the 
applicant  to  verify  such  qualification 
again,  unless,  as  determined  by  the 
PHA,  such  a  long  time  has  elapsed  since 
verification  as  to  make  reverification 
desirable,  or  the  PHA  has  reasonable 
grounds  to  believe  that  the  applicant  no 
longer  qualifies  for  a  Federal  preference. 

(5)  For  purposes  of  this  paragraph  (c), 
“standard,  permanent  replacement 
housing”  is  housing:  that  is  decent,  safe, 
and  sanitary;  that  is  adequate  for  the 
family  size;  and  that  the  family  is 
occupying  pursuant  to  a  lease  or 
occupancy  agreement.  Such  housing 
does  not  include  transient  facilities, 
such  as  motels,  hotels,  or  temporary 
shelters  for  victims  of  domestic  violence 
or  homeless  families,  and  in  the  case  of 
domestic  violence  referred  to  in 
paragraph  (d)(2),  does  not  include  the 
housing  unit  in  which  the  applicant  and 
the  applicant’s  spouse  or  other  member 
of  the  household  who  engages  in  such 
violence  live. 

(6)  An  applicant  may  not  qualify  for  a 
Federal  preference  under  paragraph 
(c)(l)(iii)  of  this  section  if  the  applicant 
is  paying  more  than  50  percent  of  family 
income  to  rent  a  unit  because  the 
applicant’s  housing  assistance  under  the 
United  States  Housing  Act  of  1937,  or 
section  101  of  the  Housing  and  Urban 
Development  Act  of  1965  with  respect  to 
that  unit  has  been  terminated  as  a  result 
of  its  refusal  to  comply  with  applicable 
program  policies  and  procedures  with 
respect  to  the  occupancy  of 
underoccupied  and  overcrowded  units. 
(For  examples  of  these  policies  and 
procedures,  see  §§  215.65,  880.605, 
881.605,  882.213, 882.509,  883.706,  884.219, 
886.125,  and  886.325.) 

(d)  Definition  of  involuntary 
displacement  (1)  An  applicant  is  or  will 
be  involuntarily  displaced  if  the 
applicant  has  vacated  or  will  have  to 
vacate  his  or  her  housing  unit  as  a  result 
of  one  or  more  of  the  following  actions: 

(i)  A  disaster,  such  as  a  fire  or  flood, 
that  results  in  the  uninhabitability  of  an 
applicant’s  unit; 

(ii)  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program;  or 

(iii)  Action  by  a  housing  owner  that 
results  in  an  applicant’s  having  to 
vacate  his  or  her  unit,  where: 

(A)  The  reason  for  the  owner’s  action 
is  beyond  an  applicant's  ability  to 
control  or  prevent; 

(B)  The  action  occurs  despite  an 
applicant’s  having  met  all  previously 
imposed  conditions  of  occupancy;  and 
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(C)  The  action  taken  is  other  than  a 
rent  increase. 

(2)  An  applicant  is  also  involuntarily 
displaced  if — 

(i)  The  applicant  has  vacated  its 
housing  unit  as  a  result  of  actual  or 
threatened  physical  violence  directed 
against  the  applicant  or  one  or  more 
members  of  the  applicant’s  family  by  a 
spouse  or  other  member  of  the 
applicant's  household;  or 

(ii)  The  applicant  lives  in  a  housing 
unit  with  such  an  individual  who 
engages  in  such  violence. 

For  purposes  of  the  preceding  sentence, 
the  actual  or  threatened  violence  must, 
as  determined  by  the  PHA  in 
accordance  with  HUD's  administrative 
instructions,  have  occurred  recently  or 
be  of  a  continuing  nature. 

(3)  For  purposes  of  paragraph 

(d)(l)(iii)  of  this  section,  reasons  for  an 
applicant’s  having  to  vacate  a  housing 
unit  include,  but  are  not  limited  to, 
conversion  of  an  applicant’s  housing 
unit  to  non-rental  or  non-residential  use 
closure  of  an  applicant’s  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner’s  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 
Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  bedause  of  the  tenant’s 
refusal  to  comply  with  applicable 
program  policies  and  procedures  under 
this  title  with  respect  to  the  occupancy 
of  underoccupied  and  overcrowded 
units  or  to  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  such 
policies  and  procedures  under  a  HUD- 
approved  desegregation  plan. 

(e)  Verification  procedures  for 
applicants  involuntarily  displaced. 
Verification  of  an  applicant’s 
involuntary  displacement  is  established 
by  the  following  documentation: 

(1)  Written  notice  from  a  imit  or 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  as  a  result 
of  a  disaster,  as  defined  in  paragraph 
(d)(l](i)  of  this  section; 

(2)  Written  notice  from  a  unit  or 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  by 
government  action,  as  defined  in 
paragraph  (d)(l)(ii)  of  this  section: 

(3)  Written  notice  from  an  owner  or 
owner’s  agent  that  an  applicant  has  to 


or  will  have  to  vacate  a  unit  by  a  date 
certain  because  of  an  owner  action 
referred  to  in  paragraph  (d)(l)(iii)  of  this 
section;  or 

(4)  Written  confirmation  of 
displacement  because  of  the  domestic 
violence  referred  to  in  paragraph  (d)(2) 
of  this  section,  from  the  local  police 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
clergymen,  physician,  or  public  or 
private  facility  that  provides  shelter  or 
counseling  to  the  victims  of  domestic 
violence. 

(f)  Definition  of  substandard  housing. 
(1)  A  unit  is  substandard  if  it: 

(1)  Is  dilapidated; 

(ii)  Does  not  have  operable  indoor 
plumbing; 

(iii)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of  a 
family: 

(iv)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(v)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(vi)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(vii)  Should  but  does  not,  have  a 
kitchen;  or 

(viii)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  or 
government. 

(2)  For  purposes  of  paragraph  (f)(1)  of 
this  section,  a  housing  unit  is 
dilapidated  if  it  does  not  provide  safe 
and  adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family,  or  it  has  one  or 
more  critical  defects,  or  a  combination 
of  intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  damage  to  the  structure. 

(3)  For  purposes  of  this  paragraph  (f), 
an  applicant  that  is  a  “homeless  family” 
is  living  in  substandard  housing.  For 
purposes  of  the  preceding  sentence,  a 
"homeless  family”  includes  any 
individual  or  family  that: 

(i)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and 

(ii)  Has  a  primary  nighttime  residence 
that  is: 

(A)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(B)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(C)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 


regular  sleeping  accommodation  for 
human  beings.  A  "homeless  family” 
does  not  include  any  individual 
imprisoned  or  otherwise  detained 
pursuant  to  an  Act  of  the  Congress  or  a 
State  law. 

(4)  For  purposes  of  paragraph  (f)(1)  of 
this  section.  Single  Room  Occupancy 
(SRO)  Housing  (as  defined  in  §  887.481) 
is  not  substandard  solely  because  it 
does  not  contain  sanitary  or  food 
preparation  facilities  (or  both). 

(g)  Verification  procedures  for 
applicants  living  in  substandard 
housing.  Verification  that  an  applicant  is 
living  in  substandard  housing  consists  of 
a  written  statement  or  notice  from  a  unit 
or  agency  of  government  or  from  an 
applicant’s  present  landlord  that  the 
applicant’s  unit  has  one  or  more  of  the 
deficiencies  listed  in,  or  the  unit’s 
condition  is  as  described  in,  paragraph 
(f)  (1)  or  (2)  of  this  section.  In  the  case  of 
a  "homeless  family”  (as  described  in 
paragraph  (f)(3)  of  this  section), 
verification  consists  of  written 
confirmation  of  this  status  from  a  public 
or  private  facility  that  provides  shelter 
for  such  individuals,  or  from  the  local 
police  department  or  social  services 
agency. 

(h)  Definition  of  family  income.  For 
purposes  of  this  section,  family  income 
is  Monthly  Income,  as  defined  in  24  CFR 
813.102. 

(i)  Definition  of  rent.  For  purposes  of 
this  section,  rent  is  defined  as: 

(1) (i)  The  actual  amount  due, 
calculated  on  a  monthly  basis,  under  a 
lease  or  occupancy  agreement  between 
a  family  and  the  family’s  current 
landlord;  and 

(ii)  In  the  case  of  utilities  purchased 
directly  by  tenants  from  utility 
providers, 

(A)  The  utility  allowance  (if  any) 
determined  for  the  Housing  Voucher 
Program  and  the  Certificate  Program,  for 
tenant-purchased  utilities  (except 
telephone)  and  the  other  housing 
services  that  are  normally  included  in 
rent:  or 

(B)  If  the  family  chooses,  the  average 
monthly  payments  that  it  actually  made 
for  these  utilities  and  services  for  the 
most  recent  12-month  period  or  if 
information  is  not  obtainable  for  the 
entire  period,  for  an  appropriate  recent 
period. 

(2)  For  purposes  of  calculating  rent 
under  this  paragraph  (i),  amounts  paid 
to  or  on  behalf  of  a  family  under  any 
energy  assistance  program  must  be 
subtracted  from  the  otherwise 
applicable  rental  amount,  to  the  extent 
that  they  are  not  included  in  the  family’s 
income. 
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(3)  In  the  case  of  an  applicant  who 
owns  a  manufactured  home,  but  who 
rents  the  space  upon  which  it  is  located, 
rent  under  this  paragraph  (i)  includes 
the  monthly  payment  to  amortize  the 
purchase  price  of  the  home,  calculated 
in  accordance  with  HUD’s  requirements. 

(4)  In  the  case  of  an  applicant  who 
resides  within  the  jurisdiction  of  an 
Indian  Housing  Authority  (IHA)  that  is 
not  administering  a  Section  8  Existing 
Housing  Program,  the  applicable  utility 
allowance  for  purposes  of  calculating 
rent  under  paragraph  (i)(l)(ii)(A)  of  this 
section,  will  be  determined  under  24 
CFR  965,  Subpart  E. 

(5)  In  the  case  of  members  of  a 
cooperative,  rent  under  this  paragraph 

(i)  means  the  charges  under  the 
occupancy  agreement  between  the 
members  and  the  cooperative. 

(j)  Verification  of  an  applicant's 
income  and  rent.  The  PHA  must  verify 
that  an  applicant  is  paying  more  than  50 
percent  of  family  income  for  rent,  as 
follows: 

(1)  The  PHA  must  verify  a  family’s 
income  in  accordance  with  the 
standards  and  procedures  that  it  uses  to 
verify  income  for  the  purpose  of 
determining  applicant  eligibility  and 
Total  Tenant  Payment  under  24  CFR 
Part  813  provisions. 

(2)  The  PHA  must  verify  the  amount 
due  to  the  family’s  landlord  (or 
cooperative)  under  the  lease  or 
occupancy  agreement  by  requiring  the 
family  to  furnish  copies  of  its  most 
recent  rental  (or  cooperative)  receipts 
(which  may  include  cancelled  checks  or 
money  order  receipts)  or  a  copy  of  the 
family’s  current  lease  or  occupancy 
agreement,  or  by  contacting  the  landlord 
(or  cooperative)  or  its  agent  directly. 

The  PHA  must  verify  the  amount  paid  to 
amortize  the  purchase  price  of  a 
manufactured  home  by  requiring  the 
family  to  furnish  copies  of  its  most 
recent  payment  receipts  (which  may 
include  cancelled  checks  or  money  order 
receipts)  or  a  copy  of  the  family’s 
current  purchase  agreement,  or  by 
contacting  the  lienholder  directly. 

(3)  To  verify  the  actual  amount  a 
family  paid  for  utilities  and  other 
housing  services,  the  PHA  must  require 
the  family  to  provide  copies  of  the 
appropriate  bills  or  receipts,  or  must 
obtain  the  information  directly  from  the 
utility  or  service  supplier. 

In  the  case  of  an  applicant  occupying  a 
unit  that  has  been  or  is  being 
’•ehabilitated  under  the  Rental 
Rehabilitation  Program  (see  24  CFR  Part 
511),  the  applicant  will  be  considered  as 
paying  more  than  50  percent  of  its 
income  for  rent  if  the  applicant  has  been 
notified  that  following  completion  of 


rehabilitation  its  rent  will  be  increased, 
and  the  applicant  in  fact  would  be 
required,  no  later  than  60  days  from  the 
date  the  applicant  is  issued  a  housing 
voucher  under  this  part,  to  pay  more 
than  50  percent  of  its  income  to  continue 
renting  the  rehabilitated  unit. 

(k)  Notice  and  opportunity  for  a 
meeting  where  Federal  preference  is 
denied.  If  the  PHA  determines  that  an 
applicant  does  not  meet  the  criteria  for 
receiving  a  Federal  preference,  the  PHA 
must  promptly  provide  the  applicant 
with  written  notice  of  the  determination. 
The  notice  must  contain  a  brief 
statement  of  the  reasons  for  the 
determination,  and  state  that  the 
applicant  has  the  right  to  meet  with  the 
PHA’s  designee  to  review  it.  The 
meeting  must  be  conducted  by  any 
person  or  persons  designated  by  the 
PHA,  who  may  be  an  officer  or 
employee  of  the  PHA,  including  the 
person  who  made  or  reviewed  the 
determination  or  his  or  her  subordinate. 
The  procedures  specified  in  this 
paragraph  (k)  must  be  carried  out  in 
accordance  with  HUD’s  requirements. 
The  applicant  may  exercise  other  rights 
if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age,  or 
handicap. 

§  887.159  Prohibition  against  doubie 
subsidy. 

A  family  may  not  receive  the  beneHt 
of  housing  voucher  assistance  while 
receiving  one  of  the  following:  other 
section  8  or  section  23  housing 
assistance;  section  101  rent 
supplements;  section  236  rental 
assistance  payments;  or  other 
duplicative  Federal  (e.g.,  FmHA  section 
521  program).  State,  or  local  housing 
subsidy,  as  determined  by  HUD. 

§  887.161  Housing  voucher  packet 

When  the  PHA  gives  a  housing 
voucher  to  a  family  for  the  Hrst  time,  it 
also  must  give  the  family  a  housing 
voucher  packet,  which  includes  the 
following: 

(a)  Information  on  how  the  PHA 
computes  the  family’s  housing 
assistance  payment  (see  §  887.353); 

(b)  A  copy  of  the  form  of  request  for 
lease  approval; 

(c)  Information  on  required  and 
prohibited  lease  provisions  (see 

§  887.209); 

(d)  Fair  housing  information  and 
housing  discrimination  forms,  as 
prescribed  by  HUD; 

(e)  Information  on  lead-based  paint 
poisoning  hazards,  symptoms  and 
prevention,  the  availability  of  blood  lead 
level  screening  (including  its 


advisability  for  children  under  seven 
years  of  age),  and  HUD’s  requirements 
for  inspecting,  testing,  and,  in  certain 
circumstances,  abating  lead-based  paint; 

(f)  Information  on  the  rental 
rehabilitation  projects  that  may  be 
possible  sources  of  housing  units; 

(g)  Information  on  the  PHA’s 
procedures  for  conducting  informal 
hearings  for  participants,  including  a 
description  of  the  circumstance  in  which 
the  PHA  is  required  to  provide  the 
opportunity  for  an  informal  hearing  (see 
§  M7.405)  and  of  the  procedures  for 
requestipo  a  hearing;  and 

(h)  Information  on  the  circumstances 
under  which  a  family  may  request  an 
exception  to  the  PHA’s  occupancy 
standards  established  under  §  887.253. 

§  887.163  PHA  briefing  of  families. 

When  the  PHA  gives  a  housing 
voucher  to  a  family  for  the  flrst  time,  it 
must  explain  the  Housing  Voucher 
Program.  At  a  minimum,  the  briefing 
must  include  information  on  the 
following: 

(a)  Family  and  owner  responsibilities 
under  the  lease  and  housing  voucher 
contract; 

(b)  The  housing  quality  standards; 

(c)  An  explanation  of  the  payment 
standards,  how  the  housing  assistance 
payment  is  computed,  the  incentive  for 
selecting  a  unit  renting  for  less  than  the 
payment  standard,  and  the  minimum 
rent  the  family  must  pay: 

(d)  An  explanation  of  portability; 

(e)  An  explanation  of  how  the 
principal  features  of  the  Housing 
Voucher  Program  differ  from  the 
Certificate  Program; 

(f)  An  explanation  of  the  effect  on  the 
family’s  position  on  the  waiting  list  if 
the  family  refuses  to  accept  the  type  of 
assistance  o^ered; 

(g)  ’The  general  locations  and 
characteristics  of  the  full  range  of 
neighborhoods  in  which  the  PHA  is  able 
to  execute  housing  voucher  contracts 
and  in  which  units  of  suitable  price  and 
quality  may  be  found. 

§  887.165  Term  of  the  housing  voucher. 

(a)  Initial  term.  The  initial  term  of  a 
housing  voucher  is  60  days. 

(b)  Extension  of  term.  The  PHA  has 
the  discretion  to  extend  the  term  of  a 
housing  voucher  one  or  more  times  for  a 
total  of  not  more  than  60  additional  days 
(for  a  total  term  of  not  more  than  120 
days).  In  deciding  whether  or  not  to 
extend  the  housing  voucher,  the  PHA 
must  consider  the  following: 

(1)  What  kind  of  efforts  the  family  has 
made  to  find  a  suitable  dwelling;  and 

(2)  Whether  there  is  a  reasonable 
possibility  that  the  family  may,  with  the 
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additional  advice  or  assistance,  if  any, 
find  a  suitable  unit. 

(c)  Interchangeability,  If  the  housing 
voucher  was  issued  in  exchange  for  a 
certificate  (see  §  887.155(a)(l)(iv)),  the 
initial  term  and  the  extended  term,  if 
applicable,  are  measured  from  the  date 
the  certificate  was  issued. 

(d)  Submitting  request  for  lease 
approval.  The  family  must  submit  a 
request  for  lease  approval  to  the  PHA 
during  the  term  of  the  housing  voucher. 

§  887.167  Continued  participation  when  a 
family  wants  to  move  within  the  PHA’s 
jurisdiction. 

If  a  participant  in  the  PHA’s  Housing 
Voucher  Program  notihes  the  PHA  that 
the  family  wants  another  housing 
voucher  so  the  family  can  move  to 
another  unit  within  the  PHA’s 
jurisdiction,  the  PHA  must: 

(a)  Issue  another  housing  voucher 
unless  the  PHA  does  not  have  sufficient 
funding  for  continued  assistance  for  the 
family;  or 

(b)  Refuse  to  issue  another  housing 
voucher  in  accordance  with  §  887.403. 

Subpart  E— Finding  and  Leasing  a  Unit 
and  Terminating  Tenancy 

§  887.201  “Finders-keepers”  policy. 

(a)  Family’s  options.  A  family  with  a 
housing  voucher  is  responsible  for 
finding  a  housing  unit  suitable  to  the 
family’s  needs  and  desires  in  the  PHA’s 
jurisdiction  (including  the  receiving 
PHA’s  jurisdiction  when  the  family  is 
participating  under  the  portability 
procedures  in  Subpart  L  of  this  part).  A 
family  may  select  the  dwelling  unit  it 
already  occupies  if  the  unit  is 
approvable. 

(b)  PHA  assistance.  (1)  Upon  request, 
the  PHA  may  assist  a  family  in  finding  a 
unit,  where  because  of  age,  handicap, 
large  family  size,  or  other  reasons,  the 
family  is  unable  to  locate  an  approvable 
unit. 

(2)  The  PHA  also  must  provide 
assistance  where  the  family  alleges  that 
illegal  discrimination,  on  grounds  of 
race,  color,  religion,  sex,  national  origin, 
age,  or  handicap  is  preventing  it  from 
finding  a  suitable  unit.  In  this  case,  the 
PHA  must  provide  the  family  with  a 
copy  of  the  HUD-prescribed  form  for  use 
in  filing  a  housing  discrimination 
complaint.  This  assistance  must  be  in 
compliance  with  the  PHA’s 
administrative  and  equal  opportunity 
housing  plans. 

(3)  Neither  in  assisting  a  family  in 
finding  a  unit  nor  by  any  other  action 
may  the  PHA  directly  or  indirectly 
reduce  the  family’s  opportunity  to 
choose  among  the  available  units  in  the 
housing  market.  (See  also  the  required 


portability  procedures  in  Subpart  L  of 
this  part.) 

§  887.203  Eligible  and  ineligible  housing. 

(a)  Eligible  housing.  Any  “existing" 
dwelling  unit  determined  to  be  in 
decent,  safe,  and  sanitary  condition  is 
eligible  for  use  in  the  Housing  Voucher 
Program,  except  for  the  types  of  housing 
listed  in  paragraph  (b)  of  this  section. 

(b)  Ineligible  housing.  The  following 
types  of  housing  are  not  eligible  for  use 
in  the  Housing  Voucher  Program: 

(1)  A  unit  that  is  receiving  other 
assistance  under  the  1937  Act,  except 
assistance  under  section  17  of  the  Act 
(the  Housing  Development  Grant  and 
Rental  Rehabilitation  programs); 

(2)  A  unit  that  is  owned  or  otherwise 
substantially  controlled  by  the  PHA 
administering  the  ACC  under  this  part, 
including  a  PHA  that  is  either  the  initial 
PHA  or  receiving  PHA  under  the 
portability  provisions  of  Subpart  L  of 
this  part; 

(3)  Nursing  homes,  units  within  the 
grounds  of  penal,  reformatory,  medical, 
mental,  and  similar  public  or  private 
institutions;  and  facilities  providing 
continual  psychiatric,  medical,  or 
nursing  services; 

(4)  A  unit  that  is  occupied  by  its 
owner  (including  the  owner  of  a 
manufactured  home  leasing  a 
manufactured  home  space),  except  for  a 
cooperative  or  mutual  housing  unit  or  a 
shared  housing  unit  described  in 

§  887.511(a)(2). 

(5)  A  housing  unit  used  as  transitional 
housing  in  the  Department’s  Transitional 
Housing  Demonstration  Program. 

§  887.205  Program  information  to  owners. 

A  PHA  must  respond  to  inquiries  from 
a  unit  owner  who  has  been  approached 
by  a  housing  voucher  holder.  At  a 
minimum,  the  PHA  must  be  prepared  to 
discuss  with  the  owner  the  major 
program  procedures,  including  the 
required  and  prohibited  lease 
provisions,  the  lease  approval 
procedure,  the  inspection  to  verify 
compliance  with  housing  quality 
standards,  the  terms  of  the  housing 
voucher  contract,  and  the  payment 
procedures.  The  PHA  also  must  provide 
the  owner  with  all  necessary  forms. 

§  887.207  PHA  approval  of  unit  and  lease. 

(a)  Request  for  lease  approval.  The 
lease  must  be  approved  by  the  PHA.  If  a 
family  has  found  a  unit  it  wants  and  the 
owner  is  willing  to  lease,  the  family 
must  submit  to  the  PHA  a  request  for 
lease  approval  signed  by  the  owner  of 
the  unit  and  the  family,  and  a  copy  of 
the  proposed  lease  for  the  unit.  'The 
lease  must  be  in  accordance  with 
§  887.209  and  must  be  complete  except 


for  execution.  (The  request  for  lease 
approval  must  be  submitted  during  the 
term  of  the  housing  voucher  (see 
§  887.165)). 

(b)  Approval  of  lease.  The  PHA  may 
approve  the  lease  and  unit  only  if: 

(1)  Lease  complete.  The  lease 
complies  with  the  requirements  of 
§  887.209;  and 

(2)  Unit  meets  HQS.  The  unit  meets 
the  applicable  housing  quality 
standards. 

(c)  PHA  inspection  of  unit.  The  PHA 
must  inspect  the  unit  to  determine  if  it 
meets  the  housing  quality  standards. 

(d)  Disapproval.  The  PHA  must  notify 
the  family  and  owner  if  the  unit  and 
lease  are  not  approved. 

(e)  Procedure  after  approval.  (1)  If  the 
unit  and  lease  are  approved,  the  PHA 
must  provide  the  owner  two  copies  of 
the  housing  voucher  contract  for 
signature  by  the  owner. 

(2)  The  family  and  the  owner  sign  the 
lease  and  the  owner  provides  a  copy  of 
the  signed  lease  to  the  family  and  the 
PHA; 

(3)  The  owner  signs  both  copies  of  the 
housing  voucher  contract  and  provides 
them  to  the  PHA  for  execution;  and 

(4)  The  PHA  executes  both  copies  of 
the  housing  voucher  contract  and 
returns  one  to  the  owner. 

(f)  Record  retention.  The  PHA  must 
keep  the  following  in  its  files: 

(1)  Each  request  for  lease  approval: 

(2)  The  inspection  reports  as  provided 
for  in  §  887.259; 

(3)  The  notice  that  the  lease  is 
approved  or  disapproved: 

(4)  A  copy  of  the  executed  lease;  and 

(5)  The  executed  housing  voucher 
contract. 

(Information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  numbers  2502-0185.  and  2502- 
0350) 

§  887.209  Lease  between  unit  owner  and 
family. 

(a)  General.  A  lease  to  be  signed  by 
the  owner  and  family  must  be  approved 
by  the  PHA.  Before  the  PHA  approves 
the  lease,  the  PHA  must  determine  that 
the  lease  meets  the  requirements  of  this 
section.  The  lease  must  include  all 
provisions  required  by  HUD  and  may 
not  contain  any  provisions  prohibited  by 
HUD. 

(b)  Rent  provisions.  In  general,  under 
the  Housing  Voucher  Program,  the  rent 
to  owner  is  a  matter  of  negotiation 
between  the  owner  and  the  family.  The 
PHA  must  provide  guidance  and  advice 
to  the  family  on  whether  the  rent 
requested  by  the  owner  is  reasonable, 
based  on  information  the  PHA  has  for 


Federal  Register  /  Vol.  53,  No.  172  /  Tuesday,  September  6,  1988  /  Rules  and  Regulations  34399 


comparable  rental  units.  If  requested  by 
the  family,  the  PHA  must  also  assist  the 
family  in  negotiating  a  reasonable  rent 
with  the  owner. 

(1)  Rent  increases.  The  rent  to  owner 
may  not  be  increased  during  the  first 
year  of  the  lease.  The  lease  may  provide 
that  the  owner  may  increase  the  rent  at 
any  time  after  the  first  anniversary  of 
the  lease,  but  the  owner  must  give  the 
tenant  and  the  PHA  60  days  written 
notice  of  any  increase  before  it  takes 
effect. 

(2)  Section  236  and  Section  515 
projects.  In  the  case  of  insured  or 
noninsured  section  236  units  or  FmHA 
Section  515  units,  having  only  interest 
reduction  subsidy,  the  rent  to  owner  for 
a  housing  voucher  participant  must  be 
the  lesser  of  the  market  rent  for  the  unit, 
as  approved  by  HUD  or  FmHA,  or  the 
payment  standard,  but  not  less  than 
basic  rent. 

(3)  Rent  reasonableness.  The  PHA 
may  disapprove  a  lease  for  a  rent  that  is 
not  reasonable,  based  on  rents  charged 
for  comparable  rental  units.  PHAs  may 
exercise  this  authority  in  communities 
where  the  market  is  not  functioning 
normally  or  where  some  families  are  not 
able  to  negotiate  reasonable  rents  on 
their  own  (for  example,  where  there  is  a 
concentration  of  ownership  by  a  small 
number  of  landlords,  or  where  rents 
charged  to  voucher  holders  are  greater 
than  rents  charged  to  certificate  holders 
living  in  comparable  units).  A  PHA  must 
document  each  case  in  which  it 
disapproves  a  lease  because  the  rent  is 
not  reasonable. 

(c)  Term  of  lease  and  housing  voucher 
contract.  (1)  Term  of  housing  voucher 
contract.  The  term  of  the  housing 
voucher  contract  must  begin  on  the  first 
day  of  the  term  of  the  lease  and  must 
end  on  the  last  day  of  the  term  of  the 
lease. 

(2)  Term  of  lease,  (i)  The  term  of  the 
lease  begins  on  a  date  stated  in  the 
lease  and  continues  until: 

(A)  A  termination  of  the  housing 
voucher  contract  by  the  PHA; 

(B)  A  termination  of  the  lease  by  the 
family  in  accordance  with  the  lease  or 
by  mutual  agreement  during  the  term  of 
the  lease.  The  lease  must  permit  a 
termination  of  the  lease  by  the  family 
without  cause,  at  any  time  after  the  first 
year  of  the  term  of  the  lease,  on  not 
more  than  60  days  written  notice  by  the 
family  to  the  owner;  or 

(C)  A  termination  of  the  lease  by  the 
owner.  The  owner  may  not  terminate 
tenancy  except  as  provided  in  §  887.213. 

(ii)  The  term  of  the  lease  must  begin  at 
least  one  year  before  the  end  of  the  term 
of  the  last  funding  increment  under  the 
ACC. 


(iii)  The  housing  voucher  contract  and 
the  lease  shall  end  if  the  PHA 
determines,  in  accordance  with 
procedures  prescribed  by  HUD,  that 
funding  under  the  ACC  is  insufficient  to 
support  continued  assistance. 

(iv)  During  the  term  of  the  lease,  the 
amount  of  the  housing  assistance 
payment  may  change  (see  §  887.353). 

(v)  The  owner  may  offer  the  family  a 
new  lease  for  execution  by  the  family 
after  approval  by  the  PHA  for  a  term 
beginning  at  any  time  after  the  first  year 
of  the  lease.  The  owner  must  give  the 
tenant  written  notice  of  the  offer,  with  a 
copy  of  the  PHA,  at  least  60  days  before 
the  proposed  beginning  date  of  the  new 
lease  term.  The  offer  may  specify  a 
reasonable  time  limit  for  acceptance  by 
the  family. 

(d)  Prohibited  lease  terms.  The  lease 
may  not  contain  any  of  the  following 
provisions: 

(1)  Agreement  to  be  sued.  Agreement 
by  the  tenant  to  be  sued,  to  admit  guilt, 
or  to  a  judgment  in  favor  of  the  owner  in 
a  lawsuit  brought  in  connection  with  the 
lease; 

(2)  Treatment  of  property.  Agreement 
by  the  tenant  that  the  owner  may  take, 
hold,  or  sell  personal  property  of 
household  members  without  notice  to 
the  tenant  and  a  court  decision  on  the 
rights  of  the  parties.  This  prohibition, 
however,  does  not  apply  to  an 
agreement  by  the  tenant  concerning 
disposition  of  personal  property 
remaining  in  the  dwelling  unit  after  the 
tenant  has  moved  out  of  the  unit.  The 
owner  may  dispose  of  this  personal 
property  in  accordance  with  State  law; 

(3)  Excusing  owner  from 
responsibility.  Agreement  by  the  tenant 
not  to  hold  the  owner  or  the  owner’s 
agents  legally  responsible  for  any  action 
or  failure  to  act,  whether  intentional  or 
negligent; 

(4)  Waiver  of  notice.  Agreement  of  the 
tenant  that  the  owner  may  institute  a 
lawsuit  without  notice  to  the  tenant; 

(5)  Waiver  of  legal  proceedings. 
Agreement  by  the  tenant  that  the  owner 
may  evict  the  tenant  or  household 
members:  without  instituting  a  civil 
court  proceeding  in  which  the  tenant  has 
the  opportunity  to  present  a  defense,  or 
before  a  court  decision  on  the  rights  of 
the  parties; 

(6)  Waiver  of  a  jury  trial.  Agreement 
by  the  tenant  to  waive  any  right  to  a 
trial  by  jury; 

(7)  Waiver  of  right  to  appeal  court 
decision.  Agreement  by  the  tenant  to 
waive  the  tenant’s  right  to  appeal,  or  to 
otherwise  challenge  in  court,  a  court 
decision  in  connection  with  the  lease; 
and 

(8)  Tenant  Chargeable  with  Cost  of 
Legal  Actions  Regardless  of  Outcome. 


Agreement  by  the  tenant  to  pay 
attorney’s  fees  or  other  legal  costs  even 
if  the  tenant  wins  in  a  court  proceeding 
by  the  owner  against  the  tenant.  The 
tenant,  however,  may  be  obligated  to 
pay  costs  if  the  tenant  loses. 

S  887.211  Security  deposit 

(a)  Amount  authorized.  The  owner 
may  collect  a  security  deposit  from  the 
family  at  the  time  of  the  initial  execution 
of  the  lease.  The  PHA  shall  adopt  a 
policy  for  determining  the  maximum 
amount  of  the  security  deposit  that  can 
be  collected  by  an  owner.  The  security 
deposit  may  not  exceed  one  month’s 
rent  to  the  owner  and  may  not  be  unduly 
high  so  as  to  preclude  participation  by 
program  applicants. 

(b)  Use  of  security  deposit.  When  a 
tenant  moves  out  of  the  unit,  the  owner, 
subject  to  State  or  local  law,  may  use 
the  security  deposit,  including  any 
interest  on  the  deposit,  in  accordance 
with  the  unit  lease,  as  reimbursement 
for  any  impaid  rent  payable  by  the 
tenant  or  for  other  amounts  the  tenant 
owes  under  the  lease.  'The  owner  must 
give  the  tenant  a  written  list  of  all  items 
charged  against  the  security  deposit  and 
the  amount  of  each  item.  After 
deducting  the  amount,  if  any,  used  to 
reimburse  the  owner,  the  owner  must 
refund  promptly  the  full  amoimt  of  the 
unused  balance  to  the  tenant. 

§  887.213  Owner  termination  of  tenancy. 

(a)  The  owner  may  not  terminate  the 
tenancy  except  on  the  following 
grounds; 

(1)  Serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease; 

(2)  Violation  of  Federal,  State,  or  local 
law  that  imposes  obligations  on  the 
tenant  in  coimection  with  the  occupancy 
or  use  of  the  dwelling  unit  and 
surrounding  premises;  or 

(3)  Other  good  cause. 

(b) (1)  The  following  are  some 
examples  of  “other  good  cause”  for 
termination  of  tenancy  by  the  owner. 
Failure  by  the  family  to  accept  the  offer 
of  a  new  lease  in  accordance  with 

§  887.209(c)(2)(v);  a  family  history  of 
disturbance  of  neighbors  or  destruction 
of  property,  or  of  living  or  housekeeping 
habits  resulting  in  damage  to  the  unit  or 
property;  criminal  activity  by  family 
members  involving  crimes  of  physical 
violence  to  persons  or  property;  the 
owner’s  desire  to  utilize  the  unit  for 
personal  or  family  use  or  for  a  purpose 
other  than  use  as  a  residential  rental 
unit;  or  a  business  or  economic  reason 
for  termination  of  the  tenancy  (such  as 
sale  of  the  property,  renovation  of  the 
unit,  desire  to  rent  the  unit  at  a  higher 
rental).  This  list  of  examples  is  intended 
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as  a  nonexclusive  statement  of  some 
situations  included  in  “other  good 
cause",  but  shall  in  no  way  be  construed 
as  a  limitation  on  the  application  of 
“other  good  cause”  to  situations  not 
included  in  the  list. 

(2)  During  the  flrst  year  of  the  term  of 
a  lease,  the  owner  may  not  terminate 
the  tenancy  for  “other  good  cause”, 
unless  the  termination  is  based  on 
family  malfeasance  or  nonfeasance.  For 
example,  during  the  first  year  of  the 
term  of  the  lease,  the  owner  may  not 
terminate  the  tenancy  for  “other  good 
cause”  based  on  any  of  the  following 
grounds:  Failure  by  the  family  to  accept 
the  offer  of  a  new  lease;  the  owner's 
desire  to  utilize  the  unit  for  personal  or 
family  use  or  for  a  purpose  other  than  as 
a  residential  rental  unit;  or  a  business  or 
economic  reason  for  termination  of  the 
tenancy  (such  as  sale  of  the  property, 
renovation  of  the  unit,  desire  to  rent  the 
unit  at  a  higher  rental). 

(c)  The  owner  may  evict  the  tenant 
from  the  unit  only  by  instituting  a  court 
actioiL  The  owner  must  notify  the  PHA 
in  writing  of  the  commencement  of 
procedures  for  termination  of  tenancy, 
at  the  same  time  that  the  owner  gives 
notice  to  the  tenant  under  State  or  local 
law.  The  notice  to  the  PHA  may  be 
given  by  furnishing  to  the  PHA  a  copy  of 
the  notice  to  the  tenant. 

(d)  Any  notice  under  this  section  may 
be  combined  with  and  run  concurrently 
with  any  notices  required  under  State  or 
local  law. 

(e)  Part  247  of  this  title  does  not  apply 
to  a  tenancy  assisted  under  the  Housing 
Voucher  Program. 

§  887.215  Amounts  recoverable  under  the 
lease. 

(a)  If  the  family  moves  from  the  unit, 
the  owner  may  claim  reimbursement 
from  the  PHA  for  any  amount  the  family 
owes  under  the  lease  (up  to  one  month’s 
rent  to  the  owner)  minus  the  maximum 
security  deposit  the  owner  could  have 
collected  under  §  887.211. 

(b)  Any  reimbursement  under  this 
section  must  be  applied,  Hrst,  toward 
any  unpaid  rent  due  under  the  lease, 
and  then  to  any  other  amounts  owed 
under  the  lease.  An  owner  may  not 
claim  reimbursement  for  unpaid  rent  for 
the  period  after  the  family  vacates  the 
unit. 

(Information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  2502-0154) 


Subpart  F — Housing  Quality 
Standards,  Poriodic  Unit  Inspection, 
and  Maintenance 

§  887.251  Housing  quality  standards 
(HOS). 

Housing  used  in  this  program  must 
meet  the  performance  requirements  in 
this  section.  In  addition,  the  housing 
must  meet  the  acceptability  criteria  in 
this  section,  unless  the  PHA  proposes 
variations  and  these  variations  are 
approved  by  HUD.  Examples  that  may 
justify  variations  include  local  climatic 
or  geological  conditions  or  local  codes. 

(a)  Sanitary  facilities — (1) 

Peiformanoe  requirements.  The  dwelling 
unit  must  include  its  own  sanitary 
facilities  that  are  in  proper  operating 
condition,  can  be  used  in  privacy,  and 
are  adequatte  for  personal  cleanliness 
and  the  disposal  of  human  waste. 

(2)  Acceptability  criteria.  A  flush 
toilet  in  a  separate,  private  room,  a  fixed 
basin  with  hot  and  cold  running  water, 
and  a  shower  or  tub  with  hot  and  cold 
running  water  must  be  present  in  the 
dwelling  unit,  and  all  must  be  in  proper 
operating  condition.  These  facilities 
must  use  an  approvable  public  or 
private  disposal  system. 

(b)  Food  preparation  and  refuse 
disposal — (1)  Performance  requirement. 
The  dwelling  unit  must  contain  suitable 
space  and  equipment  to  store,  prepare, 
and  serve  foods  in  a  sanitary  manner. 
There  must  be  adequate  facilities  and 
services  for  the  sanitary  disposal  of  food 
wastes  and  refuse,  including  facilities 
for  temporary  storage  where  necessary 
(e.g.,  garbage  cans). 

(2)  Acceptability  criteria.  The  unit 
most  contain  the  following  equipment  in 
proper  operating  condition:  cooking 
stove  or  range  and  a  refrigerator  of 
appropriate  size  for  the  unit,  supplied  by 
either  the  owner  or  the  family,  and  a 
kitchen  sink  with  hot  and  cold  running 
water.  The  sink  must  drain  into  an 
approved  public  or  private  system. 
Adequate  space  for  the  storage, 
preparation,  and  serving  of  food  must  be 
provided. 

(c)  Space  and  security — (1) 
Performance  requirement.  The  dwelling 
unit  must  provide  the  family  adequate 
space  and  security. 

(2)  Acceptability  criteria.  The 
dwelling  unit  must  contain  a  living 
room,  kitchen  area,  and  bathroom.  The 
dwelling  unit  must  contain  at  least  one 
bedroom  or  living /sleeping  room  of 
appropriate  size  for  each  two  persons. 
Persons  of  opposite  sex,  other  than 
husband  and  wife  or  very  young 
children,  may  not  be  required  to  occupy 
the  same  bedroom  or  living/sleeping 
room.  Exterior  doors  and  windows 


accessible  from  outside  the  unit  must  be 
lockable. 

(d)  Thermal  environment — (1) 
Performance  requirement.  The  dwelling 
unit  must  have  and  be  capable  of 
maintaining  a  thermal  environment 
healthy  for  the  human  body. 

t2)  Acceptability  criteria.  The 
dwelling  unit  must  contain  safe  heating 
or  cooling  facilities  that  are  in  proper 
operating  condition  and  can  provide 
adequate  heat  or  cooling,  or  both,  to 
each  room  in  the  dwelling  unit 
appropriate  for  the  climate  to  ensure  a 
healthy  living  environment.  Unvented 
room  heaters  that  burn  gas,  oil,  or 
kerosene  are  unacceptable. 

(e)  Illumination  and  electricity — (1) 
Performance  requirement.  Each  room 
must  have  adequate  natural  or  artificial 
illumination  to  permit  normal  indoor 
activities  and  to  support  the  health  and 
safety  of  occupants.  The  unit  must 
contain  sufficient  electrical  sources  to 
permit  use  of  essential  electrical 
appliances  while  ensuring  safety  from 
fire. 

(2)  Acceptability  criteria.  Living  and 
sleeping  rooms  must  include  at  least  one 
window.  A  ceiling  or  wall  type  light 
fixture  must  be  present  and  working  in 
the  bathroom  and  kitchen  area.  At  least 
two  electric  outlets,  one  of  which  may 
be  ail  overhead  light,  must  be  present 
and  operable  in  the  living  area,  kitchen 
area,  and  each  bedroom  area. 

(f)  Structure  and  materials — (1) 
Performance  requirement.  The  dwelling 
unit  must  be  structurally  sound  so  as  not 
to  pose  any  threat  to  the  health  and 
safety  of  the  occupants  and  to  protect 
the  occupants  from  the  environment. 

(2)  Acceptability  criteria.  Ceilings, 
walls,  and  floors  may  not  have  any 
serious  defects,  such  as  severe  bulging 
or  leaning,  large  holes,  loose  surface 
materials,  severe  buckling  or  noticeable 
movement  under  walking  stress,  missing 
parts,  or  other  serious  damage.  The  roof 
structure  must  be  firm  and  the  room 
must  be  weathertight.  The  exterior  wall 
structure  and  exterior  wall  surface  may 
not  have  any  serious  defects  such  as 
serious  leaning,  buckling,  sagging, 
cracks  or  holes,  loose  siding,  or  other 
serious  damage.  The  condition  and 
equipment  of  interior  and  exterior 
stairways,  halls,  porches,  walkways 
may  not  present  a  danger  of  tripping  or 
falling.  Elevators  must  be  maintained  in 
safe  and  operating  condition. 

(g)  Interior  air  quality — (1) 
Performance  requirement.  The  dwelling 
unit  must  be  free  of  pollutants  in  the  air 
at  levels  that  threaten  the  health  of  the 
occupants. 

(2)  Acceptability  criteria.  The 
dwelling  unit  must  be  free  from 
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dangerous  levels  of  air  pollution  from 
carbon  monoxide,  sewer  gas,  fuel  gas, 
dust,  and  other  harmful  air  pollutants. 

Air  circulation  must  be  adequate 
throughout  the  unit.  Bathroom  areas 
must  have  at  least  one  window  that  can 
be  opened  or  other  adequate  exhaust 
ventilation 

(h)  Water  supply — (1)  Performance 
requirement.  The  water  supply  must  be 
free  from  contamination. 

(2)  Acceptability  criteria.  The  unit 
must  be  served  by  an  approvable  public 
or  private  sanitary  water  supply. 

(i)  Lead  Based  Paint — (1)  Purpose  and 
applicability.  The  purpose  of  this 
paragraph  is  to  implement  the 
provisions  of  Section  302  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act, 

42  U.S.C.  4822,  by  establishing 
procedures  to  eliminate  as  far  as 
practicable  the  hazards  of  lead-based 
paint  poisioning  with  respect  to  existing 
housing  units  for  which  requests  for 
lease  approval  are  made  under  this  part. 
This  paragraph  is  promulgated  under  the 
authorization  granted  in  24  CFR 
35.24(bK4)  and  supersedes,  with  respect 
to  all  housing  to  which  it  applies,  the 
requirements  prescribed  by  Subpart  C  of 
24  CFR  Part  35.  The  requirements  of  this 
paragraph  do  not  apply  to  0-bedroom 
units.  The  requirements  of  Subpart  A  of 
24  CFR  Part  35  apply  to  all  units 
constructed  prior  to  1978  covered  by  a 
housing  voucher  contract  under  this 
part. 

(2)  Definitions. 

Applicable  surface.  All  intact  interior 
and  exterior  painted  surfaces  of  a 
residential  structure. 

Chewable  surface.  All  chewable 
protruding  painted  surfaces  up  to  five 
feet  from  the  floor  or  ground,  which  are 
readily  accessible  to  children  under 
seven  years  of  age  e.g.,  protruding 
comers,  windowsills  and  frames,  doors 
and  frames,  and  other  protruding 
woodwork. 

Defective  paint  surface.  Paint  on 
applicable  surfaces  that  is  cracking, 
scaling,  chipping,  peeling,  or  loose. 

Elevated  blood  level  ofEBL. 

Excessive  absorption  of  lead,  that  is,  a 
confirmed  concentration  of  lead  in 
whole  blood  of  25  ug/dl  (micrograms  of 
lead  per  deciliter  of  whole  blood]  or 
greater. 

Lead-based  paint.  A  paint  surface, 
whether  or  not  defective,  identified  as 
having  a  lead  content  greater  than  or 
equal  to  1  mg/cm®. 

(3)  Defective  paint.  In  the  case  of  a 
unit,  for  a  family  which  includes  a  child 
under  the  age  of  seven  years,  which  was 
constructed  prior  to  1978,  the  initial 
inspection  under  §  887.207(c),  and  each 
periodic  inspection  under  §  887.257,  shall 
include  an  inspection  for  defective  paint 


surfaces.  If  defective  paint  surfaces  are 
found,  treatment  as  required  by  24  CFR 
35.24(b}(2](ii)  shall  be  required  in 
accordance  with  §  887.207(c)  or 
1 887.257,  as  appropriate.  Correction  of 
defective  paint  conditions  discovered  at 
periodic  inspection  shall  be  completed 
within  30  days  of  PHA  notibcation  to 
the  owner.  When  weather  conditions 
prevent  completion  of  repainting  of 
exterior  surfaces  within  the  30-day 
period,  repainting  may  be  delayed  but 
covering  or  removal  of  the  defective 
paint  must  be  completed  within  the 
prescribed  period. 

(4)  Chewable  surfaces.  In  the  case  of  a 
unit  constructed  prior  to  1978,  for  a 
family  which  includes  a  child  under  the 
age  of  seven  years  with  an  identified 
EBL  condition,  the  initial  inspection 
under  §  887.207(c],  or  a  periodic 
inspection  under  §  887.257,  shall  include 
a  test  for  lead-based  paint  on  chewable 
surfaces.  Testing  shall  be  conducted  by 
a  State  or  local  health  or  housing 
agency,  an  inspector  certified  or 
regulated  by  a  State  or  local  health  or 
housing  agency,  or  an  organization 
recognized  by  HUD.  Lead  content  shall 
be  tested  by  using  an  X-ray  flourescence 
analyzer  (XRF)  or  other  method 
approved  by  HUD.  Test  readings  of  1 
mg/ cm  *  or  higher  using  an  XRF  shall  be 
considered  positive  for  presence  of  lead- 
based  paint.  Where  lead-based  paint  on 
chewable  surfaces  is  identified,  covering 
or  removal  of  the  paint  surface  in 
accordance  with  24  CFR  35.24(b)(2)(ii] 
shall  be  required  in  accordance  with 

§  887.207(c)  or  §  887.257,  as  appropriate, 
and  correction  shall  be  completed 
within  the  time  limits  in  paragraph  (i)(3) 
of  this  section. 

(5)  Abatement  without  testing.  In  lieu 
of  the  procedures  set  forth  in  paragraph 
(i)(4)  of  this  section,  the  PHA  may  at  its 
discretion,  forego  testing  and  require  the 
owner  to  abate  all  interior  and  exterior 
chewable  surfaces  in  accordance  with 
the  method  set  out  at  24  CFR 
35.24(b)(2)(ii). 

(6)  Tenant  protection.  The  owner  shall 
take  appropriate  action  to  protect 
tenants  from  hazards  associated  with 
abatement  procedures. 

(7)  Records.  The  PHA  shall  keep  a 
copy  of  each  inspection  report  for  at 
least  three  years.  If  a  unit  requires 
testing  or  if  the  unit  requires  treatment 
of  chewable  surfaces  based  on  the 
testing,  the  PHA  shall  keep  indefinitely 
the  test  results  and,  if  applicable,  the 
owner  certification  of  treatment.  The 
records  shall  indicate  which  chewable 
surfaces  in  units  have  been  tested  and 
which  chewable  surfaces  in  the  units 
have  been  treated.  If  records  establish 
that  certain  chewable  surfaces  were 
tested  or  tested  and  treated  in 


accordance  with  the  standards 
prescribed  in  this  section,  such 
chewable  surfaces  do  not  have  to  be 
tested  or  treated  at  any  subsequent  time. 

(j)  Access — (1)  Performance 
requirement.  The  dwelling  unit  must  be 
able  to  be  used  and  maintained  without 
imauthorized  use  of  other  private 
properties,  and  the  building  must 
provide  an  alternate  means  of  egress  in 
case  of  fire  (such  as  fire  stairs  or  egress 
through  windows). 

(2)  Acceptability  criteria.  Same  as 
performance  requirement. 

(k)  Site  and  Neighborhood — (1) 
Performance  requirement.  The  site  and 
neighborhood  must  be  reasonably  free 
from  disturbing  noises  and 
reverberations  and  other  hazards  to  the 
health,  safety  and  general  welfare  of  the 
occupants. 

(2)  Acceptability  criteria.  The  site  and 
neighborhood  may  not  be  subject  to 
serious  adverse  environmental 
conditions,  natural  or  manmade,  such  as 
dangerous  walks,  steps,  instability, 
flooding,  poor  drainage,  septic  tank 
back-ups,  sewage  hazards  or  mudslides; 
abnormal  air  pollution,  smoke  or  dust; 
excessive  noise,  vibration  or  vehicular 
traffic;  excessive  accumulations  of  trash; 
vermin  or  rodent  infestation;  or  fire 
hazards. 

(l)  Sanitary  condition — (1) 
Performance  requirement.  The  unit  and 
its  equipment  must  be  in  sanitary 
condition. 

(2)  Acceptability  criteria.  The  unit 
and  its  equipment  must  be  free  of 
vermin  and  rodent  infestation. 

§887.253  Occupancy  standards. 

(a)  General.  The  PHA  must  establish 
occupancy  standards  which  determine 
the  number  of  bedrooms  required  for 
families  of  different  sizes  and 
compositions.  The  PHA’s  standards 
must  provide  for  the  smallest  number  of 
bedrooms  necessary  to  house  a  family 
while  avoiding  overcrowding;  the 
standards  must  be  consistent  with 
HUD’s  housing  quality  standards 
concerning  space  requirements  for  the 
particular  type  of  unit. 

(b)  Exceptions.  The  PHA  may  grant  an 
exception  to  its  established  occupancy 
standards  if  it  makes  a  determination 
that  the  exception  is  justiHed  by  the  age, 
sex,  health,  handicap,  or  relationship  of 
family  members  or  other  individual 
circumstances. 

(c)  Renting  unit  with  more  bedrooms 
than  stated  on  housing  voucher. 
Regardless  of  the  number  of  bedrooms 
stated  on  the  housing  voucher,  the  PHA 
may  not  prohibit  a  family  from  renting 
an  otherwise  acceptable  unit  on  the 
ground  that  it  is  too  large  for  the  family. 
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(d)  Renting  unit  with  fewer  bedrooms 
than  stated  on  housing  voucher.  The 
PHA  may  not  prevent  a  family  from 
renting  a  unit  with  fewm'  bedrooms  than 
stated  in  the  housing  voucher,  so  long  as 
the  unit  meets  the  applicable  housing 
quality  standards  space  requirements. 

§  887.255  Owner  responsibility  to  maintain 
the  unit 

The  owner  must  provide  all  of  the 
services,  utilities,  and  maintenance  that 
the  owner  agrees  to  provide  in  the 
housing  voucher  contract,  subject  to 
termination  of  housing  assistance 
payments  or  other  appropriate  remedies 
available  to  the  PHA  if  the  owner  fails 
to  meet  these  obligations. 

§  887.257  PHA  periodic  unit  inspection  to 
ensure  unit  continues  to  meet  HQS. 

(a)  The  PHA  must  inspect  the  unit 
leased  to  a  family  at  least  annually  and 
at  other  times  as  needed  to  ensure  that 
the  owner  is  meeting  the  obligation  of 
maintaining  the  unit  in  decent,  safe  and 
sanitary  condition  and  is  providing 
agreed  upon  utilities  and  other  services. 

(b)  In  scheduling  inspections,  the  PHA 
must  consider  complaints  and  any  other 
information  brought  to  its  attention. 

(c)  Any  family  complaint  that  the 
owner  has  not  complied  with  the 
housing  quality  standards  must  be 
retained  by  the  PHA  in  its  files  for  three 
years. 

(Information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Bu^el 
under  control  number  2502-4185) 

§887.259  Inspection  reports. 

The  PHA  must  prepare  and  retain  a 
report  <rf  every  inspection  made  under 
§  §  887.207  and  887.257.  Each  report  must 
specify: 

(a)  Any  defects  or  deficiencies  that 
must  be  corrected  for  the  unit  to  meet 
the  housing  quality  standards;  and 

(b)  Any  other  defects  or  dehciencies 
(for  use  in  the  event  of  a  later  claim  by 
the  owner  that  the  defects  or 
deficiencies  occurred  during  the 
occupancy  of  the  family). 

(Information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  2502-0185) 

§  887.261  PHA  recourse  if  unit  does  not 
meet  HQS. 

(a)  If  the  owner  fails  to  maintain  the 
dwelling  unit  in  compliance  with  HQS, 
the  KIA  may  exercise  any  rights  and 
remedies  under  the  housing  voucher 
contract,  including  termination  of 
housing  assistance  payments  (even  if 
the  family  continues  to  occupy  the  unit) 
and  termination  of  the  housing  voucher 
contract.  The  PHA  may  not  mu^e  any 


housing  aswtance  payments  for  a  unit 
that  fails  to  meet  the  housing  quality 
standards,  uidess  the  owner  promptly 
corrects  the  defect  and  the  PHA  verifies 
the  correction. 

(b)  If  Ae  PHA  terminates  the  housing 
voucher  contract,  the  family  may 
request  a  housing  voucher  to  find 
another  dwelling  unit.  The  PHA  must 
issue  a  housing  voucher  to  Ae  family, 
unless  Ae  mA  can  deny  issuance  in 
accordance  with  §  867.403. 

Subpart  G— Housing  Voucher  Contract 
and  Owner  Responsibilities 

§  887.301  Housing  voucher  contract 
between  PHA  and  unit  owner. 

(a)  The  housing  voucher  contract  is  a 
contract  between  Ae  PHA  and  an 
owner,  in  Ae  form  prescribed  by  HUD. 

In  the  contract,  the  owner  agrees  to 
lease  a  unit  to  a  specified  eligible  family 
and  Ae  HiA  agrees  to  make  housmg 
assistance  payments  under  Ae  Housing 
Voucher  Program  to  the  owner  on  behalf 
of  that  eligible  family.  Each  monA  Ae 
PHA  must  make  a  housmg  assistance 
payment  A  Ae  owner  on  behalf  of  the 
family.  The  monthly  housing  assistance 
payment  by  the  PHA  shall  be  credited 
by  Ae  owner  toward  the  mon Aly  rent 
payable  by  Ae  family  to  Ae  owner 
under  Ae  lease.  The  amount  of  the 
monAly  housing  assistance  payments  to 
the  owner  may  not  exceed  the  amount 
of  Ae  monAly  rent  payable  by  Ae 
famQy  to  Ae  owner  under  Ae  lease  (and 
Ae  owner  must  immediately  reAm  any 
excess  payment  to  Ae  PHA).  The  HIA 
has  no  duty  to  pay  the  owner  any 
balance  of  Ae  monthly  rent  in  excess  of 
Ae  housing  assistance  payment. 

(b)  The  housing  voucher  contract  may 
not  be  executed  until  the  PHA  approves 
the  lease  and  the  unit,  as  provided  m 

§  887.207. 

(c)  The  requirements  concerning  the 
term  of  the  housing  voucher  contract  are 
set  out  at  §  887.209(c). 

§  887.303  Owner  responsibilities. 

The  owner  is  responsible  for 
performing  all  of  the  owner’s  obligations 
under  the  housing  voucher  contract  and 
the  lease.  The  owner  is  responsible  for — 

(a)  Performing  all  management  and 
rental  functions  for  the  assisted  unit; 

(b)  Performing  all  or  Anary  and 
extraordinary  maintenance; 

(c)  Complying  with  equal  opportunity 
requirements; 

(d)  Preparing  and  furnishing  to  the 
PHA  infeumation  required  under  the 
housing  voucher  contract; 

(e)  Collecting  family  rents;  and 

(f)  Paying  for  utilities  and  services 
(unless  paid  directly  by  the  family). 


§887.305  Contracting  out  owner 
functions. 

(a)  General.  An  owner  may  enter  into 
a  management  contract  with  a  public  or 
private  entity  to  perform,  for  a  fee,  any 
obligation  of  the  owner  under  the 
housmg  voucher  contract  and  lease.  The 
owner,  however,  retains  the  ultimate 
responsibility  for  meeting  Aese 
obligations. 

(b)  Management  contract  with  a  PHA. 

(1)  An  owner  may  enter  into  a  contract 
with  a  PHA  for  the  PHA  to  manage  an 
assisted  unit  only  if  Ae  PHA  applies  for 
and  obtains  prior  HUD  field  ofhee 
approval  of  Ae  management  contract. 

(2)  Application  requirements.  The 
PHA  appbeation  to  HUD  consists  of  a 
copy  of  the  proposed  management 
contract  and  supporting  documentation 
demonstrating  that: 

(i)  PHA  performance  of  the 
management  functions  is  necessary  to 
provide  housing  for  eligible  families; 

(ii)  The  PHA  has  or  will  have  Ae 
capability  to  perform  adequately  Ae 
management  functions  for  the  units  as 
proposed  in  Ae  application,  taking  into 
consideration  the  relevant 
characteristics  of  Ae  housing  and  the 
families,  e.g.,  scattered  site  or 
mutifamily  projects  and  elderly, 
handicapped,  or  families  with  children; 
and 

(iii)  The  managmnent  contract  meets 
the  conditions  of  paragraphs  (b)  (3)  and 
(4)  of  Ais  section. 

(3)  Contract  term  and  termination 
clause.  'Die  proposed  management 
contract  term  must  be  limited  to  one 
year.  The  proposed  management 
contract  must  include  a  clause  Aat 
allows  eiAer  party  to  terminate,  or  HUD 
to  require  termination  of,  the  contract  on 
90  days  advance  written  notice.  Both  of 
these  clauses  are  designed  to  enable  all 
interested  parties,  including  HUD,  to 
evaluate  the  effectiveness  of  Ae 
contract. 

(4)  Management  fee.  The  amount  of 
the  management  fee  must  be  negotiated 
between  Ae  owner  and  the  PHA  and 
must  be  approved  by  HUD.  The 
provisions  on  the  management  fee  must 
reflect  Ae  following: 

(i)  The  compensation  must  be  a  fixed 
fee  to  cover  all  routine  management 
services,  including  routine  legal  services 
and  local  travel. 

(ii)  The  fee  must  be  specified  as 
dollars  per  unit. 

(iii)  The  fee  must  be  sufficient  to  pay 
the  HiA  for  providing  Ae  services, 
including  the  pro  rata  share  of  overhead 
and  o  Aer  indirect  costs. 

(iv)  Cost  of  non-routine  items  such  as 
taxes,  insurance,  utilities  or  non-routine 
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repairs  and  replacements  must  be  paid 
to  the  PHA  in  addition  to  the  fixed  fee. 

(v)  The  fee  must  be  reasonable  as 
measured  against  fees  paid  to  private 
firms  in  similar  management  situations, 
such  as  management  of  other  section  8 
or  FHA  projects. 

(c)  HUD  review.  When  the  owner 
contracts  with  the  PHA  to  provide 
management  services,  the  PHA  will  be 
managing  units  for  which  it  also 
functions  as  contract  administrator. 

Thus,  the  PHA  will  be  supervising  and 
evaluating  its  own  activities.  To  ensure 
that  both  the  owner  and  the  PHA 
comply  with  the  terms  and  conditions  of 
the  housing  voucher  contract  and  the 
ACC,  the  HUD  Field  Office  will  review 
project  operations,  including  one  or 
more  inspections  of  the  unit. 

(d)  PHA  records.  A  PHA  that 
contracts  with  and  owner  under  the 
provisions  of  this  section  must  keep 
separate  accounts  and  records  of  its 
management  function  activities 
performed  to  meet  its  contractual 
obligations. 

Subpart  H— Payment  Standard  and 
Housing  Assistance  Payment 

§  887.351  Determining  the  payment 
standard  and  the  payment  standard 
schedule. 

(a)  Payment  standard  amount.  (1)  The 
payment  standard  is  an  amount  used  to 
calculate  the  monthly  housing 
assistance  payment.  (Section  887.353 
states  how  to  calculate  the  monthly 
amount  of  the  housing  assistance.) 

(2)  Each  payment  standard  amount  is 
based  on  the  published  Section  8 
Existing  Housing  fair  market  rent.  The 
PHA  must  establish  a  separate  payment 
standard  amount  by  unit  size  (single 
room  occupany,  zero-bedroom,  one- 
bedroom,  etc.)  for  each  fair  market  rent 
area  within  its  jurisdiction. 

(b)  Payment  standard  schedule.  (1) 
The  payment  standard  schedule  is  a  list 
of  the  payment  standard  amounts  for 
each  unit  size  in  a  fair  market  rent  area 
in  the  PHA’s  jurisdiction.  A  PHA  must 
adopt  and  maintain  a  payment  standard 
schedule  for  each  fair  market  rent  area 
in  the  PHA  jurisdiction.  A  PHA  may 
have  only  one  payment  standard 
schedule  for  each  fair  market  rent  area. 
Each  payment  standard  schedule  may 
have  only  one  payment  standard 
amount  for  each  unit  size  in  the  fair 
market  rent  area. 

(2)  Each  payment  standard  amount  on 
the  schedule  may  not  be  less  than  80 
percent  of  the  published  Section  8 
Existing  Housing  fair  market  rent  (in 
effect  when  the  payment  standard 
amount  is  adapted)  for  the  unit  size,  nor 
more  than  the  fair  market  rent  of  HUD- 


approved  community-wide  exception 
rent  (in  effect  when  the  payment 
standard  amount  is  adopted)  for  the  unit 
size.  (Community-wide  exception  rents 
are  maximum  gross  rents  approved  by 
HUD  for  the  Certificate  Program  under 
§  882.106(a)(3)  of  this  chapter  for  a 
designated  municipality,  county,  or 
similar  locality,  which  apply  to  the 
whole  PHA  jurisdiction.) 

(c)  Increasing  payment  standard 
amounts  on  the  payment  standard 
schedule.  The  PHA,  in  its  discretion, 
may  adopt  annual  increases  of  payment 
standard  amounts  on  the  payment 
standard  schedule  so  that  families  can 
continue  to  afford  to  lease  units  with 
assistance  under  the  Housing  Voucher 
Program. 

(d)  Decreasing  payment  standard 
amounts  on  the  payment  standard 
schedule.  When  revised  Section  8 
Existing  Housing  fair  market  rents  are 
published  for  effect  in  the  Federal 
Register  and  any  fair  market  rent  or 
HUD-approved  community-wide 
exception  rent  is  lower  than  the 
corresponding  payment  standard 
amount  on  the  PHA’s  payment  standard 
schedule,  the  PHA  must  adopt  a  new 
payment  standard  amount  not  more 
than  the  revised  FMR  or  the  HUD- 
approved  community-wide  exception 
rent. 

§  887.353  Determining  housing  assistance 
payments  anwunts. 

(a)  General — (1)  Using  the  payment 
standard.  A  PHA  uses  the  payment 
standard  schedule  to  determine  the 
appropriate  payment  standard  for  a 
particular  family,  based  on  the  family 
size  and  composition  and  the  PHA 
occupancy  standards.  Once  the  PHA 
determines  the  appropriate  payment 
standard  amount  from  the  schedule,  the 
PHA  subtracts  30  percent  of  the  family’s 
monthly  adjusted  income  (as  computed 
under  Part  813)  to  arrive  at  the  monthly 
housing  assistance  payments  that  the 
PHA  will  make  to  the  owner  on  behalf 
of  the  family.  (For  example,  if  a  family 
qualifies  for  a  four-bedroom  housing 
voucher  under  the  PHA  occupancy 
standards  and  has  monthly  adjusted 
income  of  $500,  and  the  payment 
standard  amount  for  a  four-bedroom 
housing  voucher  is  $600,  the  housing 
assistance  payment  for  the  family  is  the 
payment  standard  amount  ($600)  minus 
30  percent  of  the  family’s  monthly 
adjusted  income  ($150)  which  is  $450.) 
Before  entering  into  a  housing  voucher 
contract  with  the  owner  for  this  amount, 
the  PHA  must  also  complete  the 
“minimum  rent”  calculation  in 
paragraph  (a)(2)  of  this  section. 

(2)  Minimum  rent.  The  housing 
assistance  pa5rment  may  not  be  more 
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than  the  amount  by  which  the  rent  to 
owner  plus  any  applicable  utility 
allowance  exceeds  10  percent  of  the 
family’s  monthly  gross  income, 
determined  in  accordance  with  Part  813. 
(Except  for  the  minimum  rent 
calculation,  actual  rent  to  owner  for  a 
unit  does  not  affect  the  amount  of  the 
housing  assistance  payment.) 

(3)  Shopper’s  incentive.  If  a  unit  rents 
for  less  than  the  payment  standard,  the 
family  benefits  by  paying  less  than  30 
percent  of  its  monthly  adjusted  income 
toward  rent,  subject  to  the  minimum 
rent  calculation.  It  a  unit  rents  for  more 
than  the  payment  standard,  the  housing 
assistance  payment  is  not  increased,  nor 
is  the  family  told  it  must  find  another 
unit,  as  in  the  Certificate  Program. 
Instead,  the  family  pays  the  entire 
difference  between  the  rent  and  the 
housing  assistance  payment. 

(b)  When  changes  in  the  payment 
standard  apply  to  an  existing  housing 
assistance  payment — (1)  General.  The 
payment  standard  that  is  applied  to  a 
family  may  be  changed  only: 

(1)  At  regular  reexamination  (see 
paragraph  (b)(2)  of  this  section);  or 

(ii)  At  the  time  a  family  moves  to 
another  unit  (see  paragraph  (b)(3)  of  this 
section). 

(2)  Rules  at  regular  reexamination.  At 
regular  reexamination,  the  PHA  must 
apply  a  different  payment  standard  if 
one  of  the  following  circumstances 
applies: 

(i)  If  the  PHA  has  increased  the 
payment  standard  applicable  to  the 
family,  the  increased  payment  standard 
is  used; 

(ii)  If  the  PHA  has  adopted  new 
occupancy  standards,  the  payment 
standard  for  the  appropriate  unit  size 
under  the  PHA’s  new  occupancy 
standards  is  used; 

(iii)  If  the  family’s  size  or  composition 
has  changed,  the  payment  standard  for 
the  appropriate  unit  size  is  used. 

(3)  Rule  when  a  family  moves.  When 
a  family  moves  to  another  unit,  the  PHA 
must  apply  a  different  payment  standard 
if  one  of  the  following  circumstances 
applies: 

(i)  If  the  PHA  has  increased  or 
decreased  the  payment  standard 
applicable  to  the  family,  the  new 
payment  standard  is  used; 

(ii)  If  the  PHA  has  adopted  new 
occupancy  standards,  the  payment 
standard  for  the  appropriate  size  under 
the  PHA’s  new  occupancy  standards  is 
used; 

(iii)  If  the  family’s  size  or  composition 
has  changed,  the  payment  standard  for 
the  appropriate  unit  size  is  used. 

(4)  Request  for  interim  reexamination. 
Redetermination  of  the  housing 
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assistance  payment  as  a  result  of  an 
interim  reexamination  under  §  887.357 
does  not  affect  the  payment  standard 
applicable  to  the  family. 

(c)  No  housing  assistance  payments 
for  vacancies.  If  a  family  moves  out  of 
the  unit,  the  owner  must  notify  the  PHA 
promptly,  and  the  PHA  may  not  make 
any  additional  housing  assistance 
payments  to  the  owner  for  any  month 
after  the  month  during  which  the  family 
moves.  The  owner  may  retain  the 
housing  assistance  payment  for  the 
month  during  which  the  family  moves. 

(d)  When  the  housing  assistance 
payment  exceeds  the  rent  to  owner. 
Normally,  the  entire  housing  assistance 
payment,  determined  under  paragraph 

(a)(1)  of  this  section,  is  paid  by  the  PHA 
to  the  owner.  When  the  family  must  pay 
some  or  all  of  its  utilities  directly, 
however,  the  housing  assistance 
payment  may  occasionally  exceed  the 
rent  to  owner.  In  this  case,  the  PHA 
must  pay  the  excess  (subject  to  the 
minimum  rent  determination  in 
paragraph  (a)(3)  of  this  section)  to  the 
family  or,  with  the  consent  of  the  family 
and  the  utility  company,  either  jointly  to 
the  family  and  the  utility  company  or 
directly  to  the  utility  company.  For 
example,  if  the  payment  standard  is 
$500,  and  30  percent  of  a  family’s 
monthly  adjusted  income  equals  $120, 
the  housing  assistance  payment  would 
be  $380.  If  the  rent  to  owner  is  $350,  and 
the  utility  allowance  is  $150,  the  PHA 
pays  $350  to  the  owner  and  the 
remaining  $30  of  the  housing  assistance 
payment  to  the  family  as  a  utility 
reimbursement. 

(e)  Assisting  more  families.  If  a  PHA 
determines  that  some  or  all  of  the 
available  annual  contributions  under  its 
ACC  are  not  needed  for  participating 
families,  including  future  adjustments  of 
housing  assistance  payments  and 
portability  moves,  it  may  assist  more 
families. 

§  887.355  Regular  reexamination  of  family 
income  and  composition. 

(a)  The  PHA  must  reexamine  family 
income  and  family  size  and  composition 
at  least  annually,  and  in  accordance 
with  Part  813  of  this  chapter. 

(b)  At  the  regular  reexamination,  the 
PHA  must  adjust  the  housing  assistance 
payment  made  on  behalf  of  the  family  to 
reflect  any  changes  in  the  family’s 
monthly  income,  monthly  adjusted 
income,  size,  or  composition.  The  PHA 
must  use  the  appropriate  payment 
standard,  as  provided  in  §  887.353. 

§  887.357  Interim  reexamination  of  family 
income  and  composition. 

A  family  may  request  a 
rrdetermination  of  the  housing 


assistance  payment,  at  any  time,  based 
on  a  change  in  the  family’s  income, 
adjusted  income,  size,  or  composition. 

§  887.359  Changes  in  family  size  or 
composition. 

(a)  If  the  PHA  determines  that  a  unit 
does  not  meet  the  housing  quality 
standards  because  of  an  increase  in 
family  size  or  a  change  in  family 
composition,  the  PHA  must  issue  the 
family  a  new  housing  voucher.  The  PHA 
must  comply  with  requirements  of 

§  887.261. 

(b)  A  family  may  not  be  required  to 
move  because  of  a  decrease  in  family 
size  after  initial  occupancy  of  a  unit.  'The 
family  may  rent  a  unit  with  a  greater 
number  of  bedrooms  than  indicated  on 
the  housing  voucher. 

§  887.361  Adjustment  of  utility  allowances. 

(a)  Annual  review.  At  least  annually, 
the  PHA  must  determine:  if  there  has 
been  a  substantial  change  in  utility  rates 
or  other  charges  of  general  applicability 
that  would  require  an  adjustment  in  any 
utility  allowance  on  the  PHA’s  utility 
allowance  schedule;  or  if  there  were 
errors  in  the  original  determination  of 
the  utility  rates  or  other  charges  of 
general  applicability  that  would  require 
an  adjustment  in  any  utility  allowances 
on  the  schedule. 

(b)  Required  adjustment.  If  the  PHA 
determines  that  an  adjustment  is 
necessary  under  paragraph  (a)  of  this 
section,  it  must  establish  a  new  schedule 
of  utility  allowances,  taking  into  account 
the  size  and  type  of  dwelling  units  and 
other  applicable  factors. 

(c)  Adjustments  in  housing  assistance 
payments.  The  PHA  must  determine  if 
adjustments  to  utility  allowances  affect 
the  amount  of  housing  assistance  paid 
on  behalf  of  the  family  by  recalculating 
the  minimum  rent  under  §  887.353(a)(2). 

(Information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Oflice  of  Management  and  Budget 
under  control  number  2502-0161.) 

§  887.363  Housing  assistance  payments 
equal  to  zero. 

(a)  Under  the  formula  in  §  887.353  for 
calculating  the  housing  assistance 
payment  on  behalf  of  a  family,  no 
housing  assistance  payment  is  made 
whenever  either  30  percent  of  the 
family’s  monthly  adjusted  income 
equals  or  exceeds  the  payment  standard 
or  10  percent  of  the  family’s  monthly 
income  equals  or  exceeds  the  rent  to 
owner  plus  any  applicable  utility 
allowance.  Cessation  of  housing 
assistance  payments  does  not  affect  the 
family’s  other  rights  under  the  lease,  nor 
does  it  prevent  the  resumption  of 
payments  as  the  result  of  later  changes 


in  family  income,  family  size  or 
composition,  or  other  relevant 
circumstances  during  the  term  of  the 
housing  voucher  contract. 

(b)  When  one  year  has  elapsed  since 
the  date  of  the  last  housing  assistance 
payment  made  under  the  housing 
voucher  contract,  the  contract 
terminates  automatically. 

Subpart  I— Family  Obligations;  Denial 
and  Termination  of  Assistance 

§  887.401  Family  responsibilities. 

(a)  A  family  must: 

(1)  Supply  any  certification,  release, 
information,  or  documentation  that  the 
PHA  or  HUD  determines  to  be 
necessary  in  the  administration  of  the 
program,  and  other  information  required 
for  use  by  the  PHA  in  a  regularly 
scheduled  reexamination  or  interim 
reexamination  of  family  income  and 
composition  in  accordance  with  HUD 
requirements; 

(2)  Allow  the  PHA  to  inspect  the 
dwelling  unit  at  reasonable  times  and 
after  reasonable  notice: 

(3)  Notify  the  PHA  before  vacating  the 
dwelling  unit;  and 

(4)  Use  the  dwelling  unit  (or  in  the 
case  of  shared  housing,  the  applicable 
portion  of  the  unit)  solely  for  residence 
by  the  family  and  as  the  family’s 
principal  place  of  residence. 

(b)  A  family  may  not: 

(1)  Sublease  or  assign  the  lease  or 
transfer  the  unit: 

(2)  Own  or  have  any  interest  in  the 
dwelling  unit,  except  for  a  family 
assisted  in  cooperative  or  mutual 
housing; 

(3)  Commit  any  fraud  in  connection 
with  the  Housing  Voucher  Program;  or 

(4)  Receive  duplicative  assistance 
imder  the  Housing  Voucher  Program 
while  occupying,  or  receiving  assistance 
for  occupancy  of,  any  other  unit  assisted 
under  any  Federal,  State  or  local 
housing  assistance  program  (including 
any  Section  8  program). 

§  887.403  Grounds  for  PHA  denial  or 
termination  of  assistance. 

(a)  Actian  or  inaction  by  family.  This 
section  states  the  grounds  for  denial  of 
assistance  to  an  applicant  and  for  denial 
or  termination  of  assistance  to  a 
participant,  because  of  action  or 
inaction  by  the  applicant  or  participant. 
The  provisions  of  paragraph  of  this 
section  do  not  affect  denial  or 
termination  of  assistance  for  grounds 
other  than  the  action  or  failure  to  act  by 
the  family. 

(b)  Denial  af  assistance.  The  PHA 
may  deny  an  applicant  admission  to 
participate  in  the  Housing  Voucher 
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Program  or,  with  respect  to  a  current 
participant,  may  refuse  to  issue  another 
housing  voucher  for  a  move  to  another 
unit,  approve  a  new  lease,  or  execute  a 
new  housing  voucher  contract,  if  the 
applicant  or  participant: 

(1)  Has  violated  any  family  obligation 
under  the  Housing  Voucher  Program  or 
the  CertiHcate  Program. 

(2)  Has  committed  any  fraud  in 
connection  with  any  federal  housing 
program. 

(3)  Currently  owes  rent  or  other 
amounts  to  the  PHA  or  to  another  PHA 
in  connection  with  Section  8  or  public 
housing  assistance  under  the  1937  Act. 

(4)  Has  not  reimbursed  the  PHA  or 
another  PHA  for  any  amounts  paid  to  an 
owner  under  a  housing  assistance 
payments  contract  or  housing  voucher 
contract  for  rent  or  other  amounts 
owned  by  the  family  under  its  lease  (see 
§  887.215  and  §  882.112(d)  of  this 
chapter],  or  for  a  vacated  unit  (see 

§  882.105(b)). 

(5)  Breaches  and  agreement  to  pay 
amounts  owned  to  PHA,  or  amounts 
paid  to  an  owner  by  a  PHA.  The  PHA,  at 
its  discretion,  may  offer  the  applicant  or 
participant  the  opportunity  to  enter  an 
agreement  to  pay  amounts  owed  to  a 
PHA  or  amounts  paid  to  an  owner  by  a 
PHA.  The  PHA  may  prescribe  the  terms 
of  the  agreement. 

(c)  Termination  of  assistance.  (1)  The 
PHA  may  terminate  housing  assistance 
payments  that  are  being  made  on  behalf 
of  a  participant  under  a  current  housing 
voucher  contract,  if  the  participant: 

(1)  Has  violated  any  family  obligation 
under  the  Housing  Voucher  Program,  as 
stated  in  §  887.401; 

(ii)  If  the  participant  has  committed 
any  fraud  in  connection  with  any  federal 
housing  assistance  program;  or 

(iii)  Has  breached  an  agreement  as 
described  in  paragraph  (b)(5). 

(2)  This  section  does  not  limit  the 
authority  of  a  PHA  to  terminate  or 
reduce  assistance  payments  under  a 
housing  voucher  contract  for  violations 
of  an  owner’s  obligations  under  the 
contract. 

§887.405  Informal  review  or  healing. 

(a)  Informal  review  of  PHA  decision 
on  application  for  participation  in  PHA 
program.  (1)  The  PHA  must  give  an 
applicant  for  participation  in  the  PHA's 
program  prompt  written  notice  of  a 
decision  denying  assistance  to  the 
applicant  (including  a  decision  denying 
listing  on  the  PHA  waiting  list,  issuance 
of  a  housing  voucher,  or  participation  in 
the  program.)  The  notice  must  contain  a 
brief  statement  of  the  reasons  for  the 
decision.  The  notice  also  must  indicate 
that  the  applicant  may  request  an 
informal  review  of  the  decision,  and 


describe  how  to  obtain  the  informal 
review, 

(2)  The  PHA  must  give  the  applicant 
an  opportunity  for  an  informal  review  of 
the  decision,  in  accordance  with  review 
procedures  established  by  the  PHA.  The 
informal  review  may  be  conducted  by 
any  person  or  persons  designated  by  the 
PHA,  other  than  a  person  who  made  or 
approved  the  decision  imder  review  or  a 
subordinate  of  that  person.  The 
applicant  must  be  given  an  opportunity 
to  present  written  or  oral  objections  to 
the  PHA  decision.  The  PHA  must 
promptly  notify  the  applicant  in  writing 
of  the  final  PHA  decision  after  the 
informal  review,  including  a  brief 
statement  of  the  reasons  for  the  final 
decision. 

(3)  The  PHA  is  not  required  to  provide 
an  opportunity  for  an  informal  review  in 
accordance  with  paragraph  (a)  of  this 
section  to  review: 

(i)  Discretionary  administrative 
determinations  by  the  PHA,  or  to 
consider  general  policy  issues  or  class 
grievances; 

(ii)  The  PHA’s  determination  of  the 
number  of  bedrooms  entered  on  the 
housing  voucher  under  the  occupancy 
standards  established  by  the  PHA  (see 
§§  887.155(a)(3)  and  887.253); 

(iii)  The  PHA’s  determination  that  a 
unit  located  by  a  housing  voucher  holder 
does  not  comply  with  the  PHA’s  housing 
quality  standards,  or  the  PHA’s 
determination  not  to  approve  the  lease 
for  the  unit;  or 

(iv)  The  PHA’s  decision  not  to 
approve  a  request  by  a  housing  voucher 
holder  for  an  extension  of  the  term  of 
the  housing  voucher, 

(b)  Informal  hearing  on  PHA  decision 
affecting  participant  family.  (1)  The 
PHA  must  give  a  participant  in  the 
PHA’s  Housing  Voucher  Program  an 
opportunity  for  an  informal  hearing  to 
consider  whether  the  following 
decisions  relating  to  the  individual 
circumstances  of  the  family  are  in 
accordance  with  the  law,  HUD 
regulations  and  PHA  rules: 

(i)  A  determination  of  the  amount  of 
the  housing  assistance  payment  (not 
including  determination  of  the  PHA’s 
schedule  of  utility  allowances  for 
families  in  the  PHA’s  Section  8 
Program); 

(ii)  A  decision  to  deny  or  terminate 
assistance  on  behalf  of  the  participant; 
and 

(iii)  In  the  case  of  an  assisted  family 
that  wants  to  move  to  another  dwelling 
unit  with  continued  participation  in  the 
PHA  program  (see  §  887.167),  the  PHA’s 
determination  of  the  number  of 
bedrooms-entered  on  the  housing 
voucher  under  the  occupancy  standards 
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established  by  the  W4A.  (See 
§§  887.155(a)(3)  and  887.253.) 

(2)  The  PHA  is  not  required  to  provide 
an  opportunity  for  an  informal  hearing 
in  accordance  with  paragraph  (b)  of  this 
section  to  review; 

(i)  Discretionary  administrative 
determinations  by  the  PHA,  or  to 
consider  general  policy  issues  or  class 
grievances; 

(ii)  The  PHA’s  determination  that  a 
unit  does  not  comply  with  the  PHA’s 
housing  quality  standards,  that  the 
owner  has  failed  to  maintain  or  operate 
a  contract  unit  to  provide  decent,  safe, 
and  sanitary  housing  in  accordance  with 
HQS  (including  all  services, 
maintenance  and  utilities  required  under 
the  lease),  or  that  the  contract  unit  is  not 
in  accordance  with  housing  quality 
standards  because  of  an  increase  in 
family  size  or  change  in  family 
composition; 

(iii)  The  decision  by  the  PHA  to 
excerise  any  remedy  against  the  owner 
under  an  outstanding  contract  including 
the  termination  of  housing  assistance 
payments  to  the  owner  (see  §  887.261); 
or 

(iv)  The  PHA’s  decision  not  to 
approve  a  family’s  request  for  an 
extension  of  the  term  of  the  housing 
voucher  issued  to  an  assisted  family 
that  wants  to  move  to  another  dwelling 
unit  with  continued  participation  in  the 
PHA’s  Housing  Voucher  Program. 

(3) (i)  The  PHA  must  give  the 
participant  prompt  written  notice  of  the 
decision  described  in  paragraph  (b)(l)(ii) 
of  this  section.  The  notice  must  contain 
a  brief  statement  of  the  reasons  for  the 
decision.  The  notice  must  indicate  that, 
if  the  participant  does  not  agree  with  the 
decision,  the  participant  may  request  an 
informal  hearing  on  the  decision,  and 
also  must  state  the  time  by  which  the 
request  for  an  informal  hearing  must  be 
made  by  the  participant. 

(ii)  When  the  PHA  determines  the 
amount  of  housing  assistance  payment 
or  determines  the  number  of  bedrooms 
entered  on  the  housing  voucher  of  a 
participant  that  wants  to  move  to 
another  dwelling  unit  as  described  in 
paragraph  (b)(l)(iii)  of  this  section,  the 
PHA  must  notify  the  participant  that  the 
participant  may  ask  for  an  explanation 
of  the  basis  of  the  PHA  determination, 
and  that,  if  the  participant  does  not 
agree  with  the  determination,  the 
participant  may  request  an  informal 
hearing  on  the  decision. 

(4)  If  the  PHA  has  decided  to 
terminate  housing  assistance  payments 
on  behalf  of  a  participant  under  an 
outstanding  housing  voucher  contract 
(and  if  the  PHA  is  required  to  give  the 
participant  an  informal  hearing  on  the 
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decision),  the  participant  must  be 
afforded  the  opportunity  for  such 
informal  hearing  before  the  termination 
of  housing  assistance  payments. 

(5)  In  all  cases  where  a  hearing  is 
required  under  paragraph  (b)  of  this 
section,  the  PHA  must  proceed  with  a 
hearing  in  a  reasonably  expeditious 
manner  upon  the  request  of  the 
participant. 

(6)  The  PHA  must  adopt  written 
procedures  for  conducting  informal 
hearings  for  participants  in  the  PHA’s 
Housing  Voucher  Program.  The  PHA’s 
hearing  procedures  must  comply  with 
the  following: 

(i)  The  hearing  may  be  conducted  by 
any  person  or  persons  designated  by  the 
PHA,  other  than  a  person  who  made  or 
approved  the  decision  under  review  or  a 
subordinate  of  this  person. 

(ii)  At  its  own  expense,  the  participant 
may  be  represented  by  a  lawyer  or  other 
representative. 

(iii)  The  person  who  conducts  the 
hearing  may  regulate  the  conduct  of  the 
hearing  in  accordance  with  the  PHA 
hearing  procedures. 

(iv)  The  PHA  and  the  participant  must 
be  given  the  opportunity  to  present 
evidence,  and  may  question  any 
witnesses.  Evidence  may  be  considered 
without  regard  to  admissibility  under 
the  rules  of  evidence  applicable  to 
judicial  proceedings. 

(v)  The  person  who  conducts  the 
hearing  must  issue  a  written  decision, 
stating  briefly  the  reasons  for  the 
decision.  Factual  determinations 
relating  to  the  individual  circumstances 
of  the  participant  must  be  based  on  the 
evidence  presented  at  the  hearing.  A 
copy  of  the  hearing  decision  must  be 
furnished  promptly  to  the  participant. 

(7) (i)  The  PHA  is  not  bound  by  a 
hearing  decision: 

(A)  Concerning  a  matter  for  which  the 
PHA  is  not  required  to  provide  an 
opportunity  for  an  informal  hearing 
under  paragraph  (b)  of  this  section,  or 
otherwise  in  excess  of  the  authority  of 
the  person  conducting  the  hearing  under 
the  PHA  hearing  procedures,  or 

(B)  Contrary  to  HUD  regulations  or 
requirements,  or  otherwise  contrary  to 
Federal,  State,  or  local  law. 

(ii)  If  the  PHA  determines  that  it  is  not 
bound  by  a  hearing  decision,  the  PHA 
must  promptly  notify  the  participant  of 
the  determination,  and  of  the  reasons  for 
the  determination. 

Subpart  J— Special  Housing  Types 

§  887.451  Purpose  of  this  subpart 

(a)  This  subpart  contains  the 
additional  program  requirements  for  the 
following  specialized  types  of  housing: 
Cooperative  or  mutual  housing; 


independent  group  residences; 
manufactured  homes;  single  room 
occupancy;  and  congregate  housing. 

(The  requirements  that  are  unique  to 
shared  housing,  another  special  housing 
type,  are  set  out  in  Subpart  K  of  this 
part.) 

(b)  Except  as  modified  by  this  Subpart 
J,  all  of  the  requirements  in  the  other 
subparts  of  this  part  apply  to  these 
special  housing  types. 

§  887.453  Cooperative  or  mutual  housing: 
Definition. 

“Cooperative  or  mutual  housing” 
means  a  type  of  housing  authorized  by 
State  law  that  is  owned  by  a  corporation 
where  ownership  of  a  share  in  the 
corporation  entitles  the  owner  to 
exclusive  occupancy  of  a  unit,  and 
participation  in  the  operation  of  the 
project. 

§  887.455  Cooperative  or  mutual  housing: 
Limitation  on  the  use  of  housing  voucher 
authority. 

A  PHA  may  use  its  housing  voucher 
authority  to  provide  assistance  with 
respect  to  cooperative  or  mutual 
housing,  if  the  following  circumstances 
exist: 

(a)  The  cooperative  or  mutual  housing 
occupancy  agreement  requires  that  the 
housing  units  be  owned-occupied,  unless 
authorization  is  obtained  from  the  board 
to  sublet  a  unit; 

(b)  The  cooperative  or  mutual  housing 
occupancy  agreement  provides  that  any 
sale  of  the  occupant’s  interest  in  the  imit 
(such  as  a  sale  of  a  certificate  in  the 
corporation)  is  controlled  by  a  formula 
set  out  in  the  corporation’s  by-laws  or 
occupancy  agreement.  The  formula  must 
be  adopted  by  the  corporation’s  board 
of  directors  and  must  be  designed  to 
ensure  continued  affordability  of  the 
cooperative  or  mutual  housing  to  lower 
income  families  (as  defined  by  HUD  in 
Part  813  of  this  chapter)  for  a  period  that 
extends  at  least  fifteen  years;  and 

(c)  The  PHA  determines  that 
providing  assistance  under  this  part  will 
help  in  maintaining  the  affordability  of 
this  housing  to  lower  income  families. 

§  887.461  Independent  group  residences 
(IRG):  Definitions. 

The  following  additional  definitions 
apply  to  independent  group  residences: 

Independent  group  residence  (IGR).  A 
dwelling  unit  for  the  exclusive 
residential  use  of  two  to  twelve  elderly, 
handicapped,  or  disabled  individuals 
(excluding  any  live-in  resident),  who  are 
not  capable  of  living  completely 
independently  and  who  require  a 
planned  program  of  continual  supportive 
services.  Residents  of  an  IGR  receiving 
Section  8  assistance  must  not  require 
continual  medical  or  nursing  care,  must 


be  ambulatory  or  not  continuously 
confined  to  a  bed,  and  must  be  capable 
of  taking  appropriate  actions  for  their 
own  safety  in  a  emergency. 

Resident  assistant.  A  person  who 
lives  in  an  independent  group  residence 
and  provides  on  a  daily  basis  some  or 
all  of  the  necessary  support  services  to 
elderly,  handicapped,  or  disabled 
individuals  receiving  Section  8  housing 
assistance  and  who  is  essential  to  these 
individuals’  care  or  well  being.  A 
resident  assistant  may  not  be  related  by 
blood,  marriage,  or  operation  of  law  to 
any  of  the  individuals  receiving  section 
8  housing  assistance,  and  may  not 
contribute  any  portion  of  his  or  her 
income  or  resources  toward  the 
expenses  of  these  individuals. 

Service  agency.  A  public  or  private 
nonprofit  organization  that  is  recognized 
by  the  State  as  qualified  to  determine 
the  supportive  service  needs  of 
individuals  who  will  reside  in 
Independent  Group  Residences.  The 
service  agency  may  perform  outreach  to 
potential  residents  of  Independent 
Group  Residences  and  assist  these 
individuals  in  applying  for  housing 
assistance,  provide  all  or  a  portion  of 
the  supportive  services  and  may  identify 
and  coordinate  appropriate  local,  public 
or  private  resources  to  furnish  these 
services.  The  service  agency  may  own 
or  sublease  an  independent  group 
residence. 

Service  agreement  A  written 
agreement,  approved  by  the  State, 
between  the  owner  (including  an  entity 
with  the  right  to  sublease)  of  an 
independent  group  residence  and  the 
service  agency  or  other  entities 
providing  the  supportive  services  to  the 
occupants  of  independent  group 
residences.  The  agreement  specifies  the 
types  and  frequency  of  the  supportive 
services  to  be  furnished. 

§  887.463  Independent  group  residences: 
Selection  preferences. 

In  addition  to  the  preferences 
provided  in  §  887.155,  a  PHA  may 
establish  a  preference  for  selecting  an 
eligible  applicant  who  has  indicated  a 
desire  to  reside  in  an  independent  group 
residence. 

§  887.465  Independent  group  residences: 
Additional  lease  requirements. 

Leases  for  independent  group 
residences  must  incorporate  by 
reference  the  supportive  services  to  be 
provided  in  accordance  with  the  written 
service  agreement  between  the  owner 
and  the  service  agency  or  other  entities 
providing  the  necessary  supportive 
services.  When  the  owner  provides  the 
necessary  supportive  service,  there  is  no 
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service  agreement  and  the  provision  of 
these  services  must  be  contained  in  the 
lease.  The  service  agreement  or 
analogous  lease  provisions  must  be 
approved  in  writing  by  the  State  before 
the  PHA  executes  the  housing  voucher 
contract. 

§  887.467  Independent  group  residences: 
Housing  quality  standards. 

The  housing  quality  standards  in 
§  887.251(a)  apply  to  ICRs,  except  that 
the  standards  in  this  section  apply  in 
place  of  §§  887.251  (a),  (b),  (c),  (f),  and 

(k). 

(a)  Sanitary  facilities.  The  dwelling 
unit  must  contain  and  have  ready  access 
to  a  flush  toilet  that  can  be  used  in 
privacy,  a  fixed  basin  with  hot  and  cold 
running  water,  and  a  shower  or  tub 
equipped  with  hot  and  cold  running 
water  all  in  proper  operating  condition 
and  adequate  for  personal  cleanliness 
and  the  disposal  of  human  waste.  These 
facilities  must  utilize  an  approvable 
public  or  private  disposal  system,  and 
must  be  sufficient  in  number  so  that 
they  need  not  be  shared  by  more  than 
four  occupants.  Those  units 
accommodating  physically  handicapped 
occupants  with  wheelchairs  or  other 
special  equipment  must  provide  access 
to  all  sanitary  facilities,  and  must 
provide,  as  appropriate  to  the  needs  of 
the  occupants,  basins  and  toilets,  of  the 
appropriate  heights;  grab  bars  to  toilets 
and  to  showers  and/or  bathtubs;  shower 
seats;  and  adequate  space  for 
movement. 

(b)  The  kitchen  facilities  of  the  unit 
must  contain  adequate  space  to  store, 
prepare,  and  serve  foods  in  a  sanitary 
manner.  A  cooking  stove  or  range,  a 
refrigerator  of  appropriate  size  and  in 
sufficient  quantity  for  the  number  of 
occupants,  and  a  kitchen  sink  with  hot 
and  cold  running  water  must  be  present 
in  proper  operating  condition.  The  sink 
must  drain  into  an  approvable  private  or 
public  system.  There  must  be  adequate 
facilities  and  services  for  the  sanitary 
disposal  of  food  waste  and  refuse, 
including  facilities  for  temporary  storage 
where  necessary  (e.g.,  garbage  cans). 

(c)  Space  and  security.  The  dwelling 
unit  must  provide  the  family  adequate 
space  and  security.  A  living  room, 
kitchen,  dining  area,  bathroom,  and 
other  appropriate  social,  recreational  or 
community  space  must  be  within  the 
unit,  and  the  unit  must  contain  at  least 
one  bedroom  of  appropriate  size  for 
each  two  persons.  Exterior  doors  and 
windows  accessible  from  outside  each 
unit  must  be  lockable.  An  emergency 
i^xit  plan  must  be  developed  and 
occupants  must  be  apprised  of  the 
details  of  the  plan.  All  emergency  and 
safety  features  and  procedures  must 


meet  applicable  State  and  local 
standards. 

(d)  Structure  and  material.  The  unit 
must  be  structurally  sound  to  avoid  any 
threat  to  the  health  and  safety  of  the 
occupants  and  to  protect  the  occupants 
from  the  environment.  Ceilings,  walls, 
and  floors  must  not  have  any  serious 
defects  such  as  severe  bulging  or 
leaning,  large  holes,  loose  surface 
materials,  severe  buckling  or  noticeable 
movement  under  walking  stress,  missing 
parts  or  other  significant  damage.  The 
roof  structure  must  be  firm  and  the  roof 
must  be  weathertight.  The  exterior  or 
wall  structure  and  exterior  wall  surface 
may  not  have  any  serious  defects  such 
as  serious  leaning,  buckling,  sagging, 
cracks  or  holes,  loose  siding,  or  other 
serious  damage.  The  condition  and 
equipment  of  interior  and  exterior 
stairways,  halls,  porches,  walkways, 
etc.,  must  not  present  a  danger  of 
tripping  or  falling.  Elevators  must  be 
maintained  in  safe  and  operating 
condition.  Units  accommodating 
physically  handicapped  occupants  with 
wheelchairs  and  other  special 
equipment  may  not  contain  architectural 
barriers  that  impede  access  or  use,  and 
handrails  and  ramps  must  be  provided 
as  appropriate. 

(e)  Site  and  neighborhood  must  be 
reasonably  free  from  disturbing  noises 
and  reverberations  and  other  hazards  to 
the  health,  safety,  and  general  welfare 
of  the  occupants,  and  must  not  be 
subject  to  serious  adverse 
environmental  conditions,  natural  or 
manmade,  such  as  dangerous  walks, 
steps,  instability,  flooding,  poor 
drainage,  septic  tank  back-ups,  sewage 
hazards  or  mudslides;  abnormal  air 
pollution,  smoke  or  dust;  excessive 
noise,  vibrations  or  vehicular  traffic; 
excessive  accumulations  of  trash; 
vermin  or  rodent  infestation;  or  fire 
hazards.  The  unit  must  be  located  in  a 
residential  setting  and  be  similar  in  size 
and  appearance  to  housing  generally 
found  in  the  neighborhood,  and  be 
within  walking  distance  or  accessible 
via  public  and  available  private 
transportation  to  medical  and  other 
appropriate  commercial  and  community 
service  facilities. 

(f)  Supportive  Services.  (1)  A  planned 
program  of  adequate  supportive  service 
appropriate  to  the  needs  of  the 
occupants  must  be  provided  on  a 
continual  basis  by  a  qualified  resident 
assistant(s)  residing  in  the  unit,  or  other 
qualified  person(s)  not  residing  in  the 
unit,  who  will  provide  these  services  on 
a  continual,  planned  basis.  Supportive 
services  that  are  provided  within  the 
unit  may  include  the  following  types  of 
services;  counseling;  social  services  that 
promote  physical  activity,  intellectual 


stimulation,  or  social  motivation; 
training  or  assistance  with  activities  of 
daily  living,  including  housekeeping, 
dressing,  personal  hygiene,  or  grooming; 
provision  of  basic  first  aid  skills  in  case 
of  emergencies;  supervision  of  self¬ 
administration  of  medications,  diet,  and 
nutrition;  and  assurance  that  occupants 
obtain  incidental  medical  care,  as 
needed,  by  facilitiating  the  making  of 
appointments  at,  and  transportation  to, 
medical  facilities.  Supportive  services 
provided  within  the  unit  may  not  include 
the  provision  of  continual  nursing, 
medical,  or  psychiatric  care. 

(2)  The  provision  for  and  quality  of 
the  planned  program  of  supportive 
services,  including  the  minimal 
qualifications,  quantity,  and  working 
hours  of  the  resident  assistant(s)  living 
in  the  unit  or  other  qualified  person(s) 
providing  supportive  services  must  be 
determined  initially  by  the  service 
agency  in  accordance  with  the 
standards  established  by  the  State. 
Compliance  with  these  standards  by  the 
service  agency  must  be  monitored 
regularly  throughout  the  term  of  the 
housing  voucher  contract  by  the  PHA 
and  the  State  (e.g..  Department  of 
Human  Resources,  Mental  Health, 
Mental  Retardation,  Social  Services),  or 
a  local  authority  (other  than  the  service 
agency  providing  services)  designated 
by  the  State  to  establish,  maintain,  and 
enforce  these  standards. 

(3)  A  written  service  agreement, 
approved  by  the  State  and  in  effect 
between  the  owner  and  the  service 
agency  or  the  entities  that  provide  the 
necessary  supportive  service,  must  be 
submitted  to  the  PHA  with  the  request 
for  lease  approval.  The  lease  between 
the  eligible  individual  and  the  owner 
must  set  forth  the  owner’s  obligation  for 
and  means  of  providing  these  services. 

If  the  owner  provides  the  supportive 
services,  a  service  agreement  is  not 
required  and  the  provision  of  these 
services  must  be  incorporated  into  the 
lease  and  must  be  approved  by  the 
State.  (See  §  887.465.) 

(g)  State  approval.  Independent  group 
residences  must  be  licensed,  certified,  or 
otherwise  approved  in  writing  by  the 
State  (e.g..  Department  of  Human 
Resources,  Mental  Health,  Retardation, 
Social  Services,  etc.)  before  the 
execution  of  the  initial  housing  voucher 
contract.  This  approval  must  be 
reexamined  periodically  based  on  a 
schedule  established  by  the  State.  To 
assure  that  facilities  and  the  supportive 
services  are  appropriate  to  the  needs  of 
the  occupants,  the  State  also  approve 
the  written  service  agreement  (or  lease, 
if  the  provider  of  services  is  the  lessor) 
for  each  independent  group  residence. 


Federal  Register  /  Vol.  53,  No.  172  /  Tuesday,  September  6,  1986  /  Rules  and  Regulations 


§  887.469  Independent  group  residences: 
Payment  standard. 

The  payment  standard  for  a 
participant  in  an  IGR  is  determined  by 
dividing  the  dollar  amount  of  the 
payment  standard  for  the  entire 
residence  (for  example,  the  4-bedroom 
payment  standard  for  a  4-bedroom 
residence]  by  the  total  number  of 
potential  occupants  (assisted  or 
unassisted],  excluding  a  resident 
assistant  (if  any]  occupying  no  more 
than  one  bedroom. 

§  887.471  Manufactured  homes:  Definition. 

A  “manufactured  home”  is  a  structure, 
with  or  without  a  permanent  foundation, 
that  is  built  on  a  permanent  chassis,  is 
designed  for  use  as  a  principal  place  of 
residence,  and  meets  the  housing  quality 
standards  in  §  887.473. 

§  887.473  Manufactured  homes:  Housing 
quality  standards. 

(a]  Performance  requirement.  In 
addition  to  meeting  the  housing  quality 
standards  in  §  887.251,  a  manufactured 
home  unit  must: 

(1]  Be  equipped  with  at  least  one 
smoke  detector  in  working  condition; 
and 

(2]  Must  be  placed  on  the  site  in  a 
stable  manner  and  be  free  from  hazards 
such  as  sliding  or  wind  damage. 

(b]  Acceptability  criteria.  A 
manufactured  home  must  be  securely 
anchored  by  a  tie-down  device  that 
distributes  and  transforms  the  loads 
imposed  by  the  unit  to  appropriate 
ground  anchors  to  resist  wind 
overturning  and  sliding. 

§  887.481  Single  room  occupancy  (SRO): 
Definition. 

“Single  room  occupancy  housing” 
means  a  unit  that  contains  no  sanitary 
facilities  or  food  preparation  facilities, 
or  contains  one  but  not  both  types  of 
facilities  (as  those  facilities  are  defined 
in  887.251  (a]  and  (b],  that  is  suitable  for 
occupancy  by  an  eligible  individual 
capable  of  independent  living. 

§  887.483  Single  room  occupancy: 
Additional  eligibility  criteria. 

Elderly,  handicapped,  and  disabled 
persons  may  use  SRO  housing  only  if 
the  following  conditions  exist: 

(a]  The  property  is  located  in  an  area 
in  which  there  is  signiRcant  demand  for 
SRO  units,  as  determined  by  the  HUD 
Field  Office; 

(b]  The  PHA  and  the  unit  of  general 
local  government  in  which  the  property 
is  located  approve  the  use  of  SRO  units 
for  this  purpose;  and 

(c]  The  unit  of  general  local 
government  and  ^e  local  PHA  certify  to 
HUD  that  the  property  meets  applicable 


local  health  and  safety  standards  for 
SRO  housing. 

§  887.485  Single  room  occupancy: 

Housing  quality  standards. 

The  housing  quality  standards  in 
§  887.251  apply  to  SROs,  except  887.251 

(a],  (b],  and  (c].  In  addition,  the 
following  performance  requirements 
apply: 

(a]  Each  SRO  unit  may  be  occupied  by 
no  more  than  one  person. 

(b]  Exterior  doors  and  windows 
accessible  from  outside  the  SRO  unit 
must  be  lockable. 

(c]  Sanitary  facilities,  space  and 
security  characteristics  must  meet  local 
code  standards  for  single  room 
occupancy  housing.  In  the  absence  of 
applicable  local  code  standards,  the 
requirements  for  habitable  rooms  used 
for  living  and  sleeping  purposes 
contained  in  the  American  Public  Health 
Association's  Recommended  Housing 
Maintenance  and  Occupancy  Ordinance 
shall  be  used. 

§  887.487  Single  room  occupancy: 

Payment  standard. 

(a]  The  payment  standard  amount  for 
SRO  units  is  equal  to  75  percent  of  the 
Section  8  Existing  Housing  0-bedroom 
fair  market  rent,  or,  if  HUD  has 
approved  the  use  of  community-wide 
exception  rents  for  0-bedroom  units 
under  §  882.106(a](3]  of  this  chapter,  the 
payment  standard  amount  for  SRO  units 
is  equal  to  75  percent  of  the  HUD- 
approved  community-wide  exception 
rent.  (Community-wide  exception  rents 
are  maximum  gross  rents  approved  by 
HUD  for  the  Certificate  Program  under 

§  882.106(a](3]  of  this  chapter  for  a 
designated  municipality,  county,  or 
similar  locality,  which  apply  to  the 
whole  PHA  jurisdiction.] 

(b]  HUD  may  approve  a  higher  SRO 
payment  standard  amount,  not  to 
exceed  100  percent  of  the  Section  8 
Existing  Housing  fair  market  rent  or 
HUD-approved  community-wide 
exception  rent  referred  to  in  paragraph 
(a]  of  this  section,  if  the  PHA  can  justify 
a  change  based  on  data  reflecting  the 
SRO  rent  levels  that  exist  within  the 
entire  market  area. 

§  887.489  Congregate  housing:  Definition. 

“Congregate  housing”  means  housing 
for  elderly,  handicapped,  or  disabled 
participants,  that  meets  the  housing 
quality  standards  for  congregate  housing 
specified  in  §  887.489. 

§  887.491  Congregate  housing:  Housing 
quality  standards. 

The  housing  quality  standards  in 
§  887.251  apply  to  congregate  housing, 
except  that  §  887.251(b],  food 
preparation  and  refuse  disposal,  and  the 


requirement  in  §  887.251(c]  for  adequate 
space  for  kitchen  area,  do  not  apply.  In 
addition,  the  following  standards  apply: 

(a]  The  unit  must  contain  a 
refrigerator  of  appropriate  size;  and 

(b]  The  sanitary  facilities  described  in 
§  ^7.251  (a]  of  this  section  must  be 
contained  within  the  unit. 

(c]  The  central  dining  facility  and 
central  kitchen  must  be  located  within 
the  building  or  housing  complex  and  be 
accessible  to  the  occupants  of  the 
congregate  units,  and  must  contain 
suitable  space  and  equipment  to  store, 
prepare,  and  serve  food  in  a  sanitary 
manner  by  a  food  service  or  persons 
other  than  the  occupants.  The  facilities 
must  be  for  the  primary  use  of  occupants 
of  the  congregate  units  and  be  sufficient 
in  size  to  accommodate  the  occupants. 
There  must  be  adequate  facilities  and 
services  for  the  sanitary  disposal  of  food 
waste  and  refuse,  including  facilities  for 
temporary  storage  where  necessary 
(e.g.,  garbage  cans]. 

§  887.493  Congregate  housing:  Payment 
standard. 

The  payment  standard  amount  for 
congregate  housing  units  is  equal  to  the 
Section  8  Existing  Housing  0-bedroom 
fair  market  rent,  or,  if  HUD  has 
approved  the  use  of  community-wide 
exception  rents  for  0-bedroom  units 
under  §  882.106(a](3]  of  this  chapter  and 
the  exception  rent  applies  throughout 
the  PHA’s  jurisdiction,  the  payment 
standard  amount  for  congregate  housing 
units  is  equal  to  the  HUD-approved 
community-wide  exception  rent. 

Subpart  K— Shared  Housing 

§  887.501  AppUcabHity,  scope,  and 
purpose. 

In  shared  housing,  an  assisted  family 
shares  a  housing  unit  (such  as  a  house 
or  an  apartment]  with  the  other  resident 
or  residents  of  the  unit.  The 
authorization  for  use  of  shared  housing 
in  the  Housing  Voucher  Program  is 
designed  to  provide  additional  choices 
in  living  arrangements  for  assisted 
families.  The  PHA  has  discretion  to 
determine  whether  to  include  shared 
housing  in  its  Housing  Voucher  Program 
and  to  design  the  shared  housing 
component  to  meet  local  needs  and 
circumstances. 

§887.503  Definitions. 

For  purposes  of  shared  housing,  the 
following  definitions  apply: 

Common  space.  Space  available  for 
use  by  the  assisted  family(ies]  and  other 
occupants  of  the  unit. 

Individual  lease  shared  housing.  The 
type  of  shared  housing  in  which  the 
PHA  enters  into  a  separate  housing 
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voucher  contract  for  each  assisted 
family  residing  in  a  shared  housing  unit. 

Private  space.  The  portion  of  the 
dwelling  unit  that  is  for  the  exclusive 
use  of  an  assisted  family. 

Shared  housing.  A  housing  unit 
occupied  by  two  or  more  families, 
consisting  of  common  space  for  shared 
use  by  the  occupants  of  the  units  and 
(except  in  the  case  of  a  shared  one- 
bedroom  unit)  separate  private  space  for 
each  assisted  family. 

§  887.505  Types  Of  shared  housing  and 
applicable  requirements. 

(a)  Shared  housing  types.  Individual 
lease  shared  housing  is  the  only  type  of 
shared  housing  authorized  under  this 
Subpart  K.  Related  lease  shared  housing 
(see  Part  882,  Subpart  C  of  this  chapter) 
is  not  authorized  under  this  Subpart  K. 

(b)  Applicable  requirements.  Except 
as  modified  by  this  Subpart  K,  all  of  the 
requirements  in  the  other  subparts  of 
this  part  apply  to  shared  housing. 

§  887.507  PHA  administration  of  shared 
housing. 

(a)  PHA  election.  A  PHA  is  not 
required  to  permit  use  of  shared  housing 
in  its  Housing  Voucher  Program.  At  any 
time,  a  PHA  may  change  a  decision  to 
include  shared  housing  in  its  program. 
The  PHA,  however,  must  continue  to 
administer,  in  accordance  with 
applicable  requirements,  any  shared 
housing  housing  voucher  contracts  that 
it  has  executed. 

(b)  Administrative/equal  opportunity 
housing  plan.  (1)  If  the  PHA  decides  to 
permit  shared  housing  in  its  program,  or 
to  change  or  discontinue  shared  housing, 
it  must  submit  an  amendment  to  its 
administrative/equal  opportunity 
housing  plan  for  HUD  approval. 

(2)  The  administrative/equal 
opportunity  housing  plan  must  state  the 
PHA’s  policies  for  operating  shared 
housing.  The  plan  may  not  set  aside 
housing  vouchers  for,  or  otherwise 
restrict  the  use  of  housing  vouchers  to, 
shared  housing. 

§  887.509  Housing  quality  standards  for 
shared  housing. 

(a)  Applicability  of  housing  quality 
standards  to  entire  unit.  The  entire  unit 
must  comply  with  the  performance 
requirements  and  acceptability  criteria, 
as  provided  in  §  §  887.251  (a)  and  (b)  and 
in  §  §  887.251  (d)  through  (k). 

(b)  Facilities  available  for  family.  The 
facilities  available  for  the  use  of  each 
assisted  family  in  shared  housing  under 
the  family’s  lease  must  include  (whether 
in  the  family’s  private  space  or  in  the 
common  space)  a  living  room,  sanitary 
facilities  in  accordance  with 

§  887.251(a).  and  food  preparation  and 


refuse  disposal  facilities  in  accordance 
with  §  887,251(b). 

(c)  Space  and  security — (1) 
Inapplicability  of§  887.251(c).  Section 
887.251(c)  does  not  apply  to  shared 
housing. 

(2)  Performance  requirement.  The 
entire  unit  must  provide  adequate  space 
and  security  for  all  its  occupants 
(whether  assisted  or  unassisted).  The 
total  number  of  occupants  in  the  unit 
may  not  exceed  12  persons.  Each  unit 
must  contain  private  space  containing  at 
least  one  bedroom  for  each  assisted 
family,  plus  common  space  for  shared 
use  by  the  occupants  of  the  unit.  The 
private  space  for  each  assisted  family 
must  contain  at  least  one  bedroom  for 
each  two  persons  in  the  family.  (The  two 
preceding  sentences  do  not  apply  to  the 
case  of  two  individuals  sharing  a  one- 
bedroom  unit.  However,  in  that 
situation,  no  other  persons  may  occupy 
the  unit.)  Common  space  must  be 
appropriate  for  shared  use  by  the 
occupants.  If  any  members  of  the  family 
are  physically  handicapped  (at  the  time 
of  lease  approval),  the  unit’s  common 
space  and  the  family’s  private  space 
must  be  accessible  and  usable  by  them. 

(3)  Acceptability  criteria.  The  unit 
must  contain  a  living  room,  a  kitchen, 
bathroom(s),  and  bedroom(s).  Persons  of 
opposite  sex,  other  than  husband  and 
wife  or  very  young  children,  may  not  be 
required  to  occupy  the  same  bedroom. 
Exterior  doors  and  windows  accessible 
from  outside  the  unit  must  be  lockable. 

§  887.51 1  Occupancy  of  a  shared  housing 
unit. 

(a)  Who  may  share  a  unit.  (1)  Persons 
who  are  not  assisted  under  the  Housing 
Voucher  Program  may  reside  in  a  shared 
housing  unit. 

(2)  Except  for  a  one-bedroom  unit,  an 
owner  of  a  shared  housing  unit  may 
reside  in  the  unit,  and  a  resident  owner 
may  enter  into  a  housing  voucher 
contract  with  the  PHA.  Housing 
assistance,  however,  may  not  be 
provided  on  behalf  of  owner  who  is  not 
an  owner-shareholder  in  mutual  or 
cooperative  housing.  An  assisted  person 
may  not  be  related  to  a  resident  owner. 

(3)  One  or  more  assisted  families  may 
reside  in  a  shared  housing  unit.  A  PHA 
may  not  execute  a  housing  voucher 
contract  for  individual  lease  shared 
housing  and  a  housing  assistance 
payments  contract  for  related  lease 
shared  housing  under  the  Certificate 
Program  for  the  same  unit. 

(b)  Size  of  unit  and  family  space.  The 
number  of  bedrooms  in  the  private 
space  of  an  assisted  family  initially 
must  be  the  same  as  the  number  stated 
on  the  family’s  housing  voucher,  except 
in  the  case  of  two  individuals  sharing  a 


one  bedroom  unit.  The  PHA  may  not 
approve  a  lease  or  execute  a  housing 
voucher  contract  for  shared  housing 
unless  the  unit,  including  the  portion  of 
the  unit  available  for  use  by  the  assisted 
family  under  its  lease,  meets  the  housing 
quality  standards  under  §  887.509. 

§  887.513  Determining  amount  of  housing 
assistance. 

For  purposes  of  computing  the 
minimum  rent  under  §  887.353,  the  PHA 
must  prorate  the  rent  to  owner 
attributable  to  the  family  on  the  basis  of 
a  ratio  that  is  equal  to  the  number  of 
bedrooms  indicated  on  the  housing 
voucher  divided  by  the  number  of 
bedrooms  in  the  unit. 

§  887.515  Payment  standard  for  shared 
housing. 

The  payment  standard  for  a  family  in 
a  shared  housing  unit  is  determined  by 
multiplying  the  dollar  amount  of  the 
payment  standard  for  the  entire  unit  (for 
example,  the  4-bedroom  payment 
standard  for  a  4-bedroom  unit)  by  a 
ratio  that  is  equal  to  the  number  of 
bedrooms  indicated  on  the  family’s 
housing  voucher  divided  by  the  number 
of  bedrooms  in  the  unit. 

Subpart  L— Mobility  and  Portability 

§  887.551  Overview. 

PHAs  are  encouraged  to  provide 
families  with  the  broadest  geographical 
choice  of  units,  both  within  and  outside 
the  PHA’s  jurisdiction.  This  subpart  sets 
out  policies  for  providing  greater  choice 
to  housing  voucher  holders  and 
participants  who  desire  to  move  outside 
the  PHA’s  jurisdiction. 

§  887.553  Definitions. 

For  purposes  of  this  subpart  L  the 
following  definitions  apply: 

Initial  PHA.  A  PHA  administering  a 
Housing  Voucher  Program  with  a 
housing  voucher  holder  or  participant 
who  desires  to  or  has  moved  to  another 
PHA’s  jurisdiction. 

Receiving  PHA.  A  PHA  administering 
a  Housing  Voucher  or  Certificate 
Program  that  accepts  a  housing  voucher 
holder  or  housing  voucher  participant 
from  another  PHA’s  jurisdiction  under 
the  portability  procedures  in  this 
subpart  L. 

§  887.555  Mobility:  Encouraging  continued 
participation  through  voluntary 
arrangements  among  PHAs  when  a  family 
wants  to  move  outside  the  PHA’s 
Jurisdiction. 

A  PHA  should  foster  a  wide  choice  of 
housing  opportunities  for  families 
through  interjurisdictional  mobility  by: 

(a)  Developing  administrative 
arrangements  with  other  PHAs  to  permit 
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housing  voucher  and  certificate  holders 
to  seek  housing  in  the  broadest  possible 
area;  and 

(b)  Cooperating,  to  the  extent 
practicable,  with  other  PHAs  by  issuing 
a  housing  voucher  or  certiHcate  to  a 
family,  already  receiving  the  benefit  of 
housing  voucher  or  certiHcate 
assistance,  that  wants  to  move  from  the 
jurisdiction  of  one  PHA  to  another. 

§  887.557  Portability:  Encouraging 
continued  participation  when  a  family 
wants  to  move  outside  the  PHA’s 
Jurisdiction  and  there  is  no  vohmtary 
arrangement 

If  a  family  that  is  a  housing  voucher 
holder  or  a  family  that  is  a  participant  in 
the  Housing  Voucher  Program  desires  to 
move  with  continued  assistance  outside 
the  PHA’s  jurisdiction,  but  cannot  be 
given  the  opportunity  for  continued 
housing  voucher  or  certificate  assistance 
under  one  of  the  voluntary  mobility 
programs  described  in  §  887.555,  then 
the  I^IA  that  has  jurisdiction  in  the 
location  to  which  the  family  wishes  to 
move  must,  if  it  is  administering  a 
Housing  Voucher  Program,  accept  the 
family  and  provide  services  to  the 
family  as  if  the  family  was  part  of  its 
Housing  Voucher  Program.  The  PHA,  if 
it  is  not  administering  a  Housing 
Voucher  Program,  is  encouraged  to 
administer  the  housing  voucher 
assistance  on  behalf  of  the  family  or  to 
issue  the  family  one  of  its  available 
section  8  certiflcates. 

§887.559  Portabinty:  Family  eligibility. 

A  family  is  eligible  for  portability  if  it 
lives  in  the  initial  PHA’s  jurisdiction  and 
is  a  housing  voucher  holder,  or  if  the 
family  is  a  participant  in  the  initial 
PHA’s  Housing  Voucher  Program. 

§  887.561  Portability:  Determination  to 
deny  or  terminate  assistance. 

Either  the  initial  PHA  or  the  receiving 
PHA  may  make  a  determination  to  deny 
or  terminate  assistance  to  the  family  in 
accordance  with  §  887.403. 

§  887.563  Portability:  ResponsibHities  of 
the  Initial  PHA. 

(a)  The  initial  PHA  must  manage  its 
Housing  Voucher  Program  in  a  manner 
that  will  ensure  that  it  has  the  financial 
ability  to  provide  continued  housing 
voucher  assistance  in  accordance  with 
these  portability  procedures. 

(b)  The  initial  PHA  may  deny  the 
request  to  move  if  the  number  of 
families  moving  under  these  portability 
procedures  would  be  more  than  15 
percent  of  units  under  lease  in  the  initial 
PHA’s  Housing  Voucher  Program. 

(c)  If  a  family  that  is  eligible  for 
portability  notifies  the  initial  PHA  that  it 
wants  to  move  under  these  procedures 


and  informs  the  PHA  concerning  the 
area  to  which  the  family  wants  to  move, 
the  initial  PHA  must  determine  whether 
the  mA  in  the  new  area  administers  a 
Housing  Voucher  Program  and,  if  it  does 
not,  but  operates  a  Certificate  Program, 
whether  the  receiving  PHA  is  willing  to 
accept  the  family  under  §  887.557. 

(d)  If  the  family  is  going  to  move 
under  the  portability  provisions  of  this 
section,  the  initial  PHA  must  notify  the 
receiving  PHA  to  expect  the  family.  The 
initial  PHA  must  veiify  to  the  receiving 
PHA  that  the  family  met  the  income- 
eligibility  requirement  for  admission  to 
the  program  and  that  the  initial  PHA 
issued  the  family  a  housing  voucher 
consistent  with  §  887.155,  and  must  state 
the  date  (which  is  governed  by 

§  887.165)  by  which  the  family  must 
submit  a  request  for  lease  approval  in 
the  jurisdiction  of  the  receiving  PHA. 

(e)  When  the  family  moves  out  of  the 
initial  PHA’s  jurisdiction,  the  initial 
PHA  retains  funding  for  the  housing 
voucher  under  its  ACC. 

(f)  The  initial  PHA  must  reimburse  the 
receiving  PHA  for  the  full  amount  of  the 
housing  assistance  payments  made  by 
the  receiving  PHA  on  behalf  of  the 
family.  The  amount  of  housing 
assistance  is  based  on  the  payment 
standard  in  effect  at  the  receiving  PHA. 

If  the  receiving  PHA  elects  to  provide 
assistance  to  the  family  utilizing  funding 
under  the  ACC  for  its  own  Housing 
Voucher  or  Certiflcate  Program,  the 
initial  PHA  is  not  required  to  reimburse 
the  receiving  PHA. 

(g)  The  initial  PHA  must  reimburse  the 
receiving  PHA  80  percent  of  the  initial 
PHA’s  on-going  administrative  fee  for 
each  unit  month  that  the  family  under  a 
housing  voucher  contract  is  in  the 
receiving  PHA’s  jurisdiction. 

(h)  The  initial  PHA  may  receive  the 
preliminary  fee  for  any  new  unit  (limited 
by  cost-justiHed  expenses  submitted  up 
to  the  maximum  amount  allowed  for  this 
purpose),  if  the  portable  housing 
voucher  qualifled  for  the  preliminary 
fee.  The  initial  PHA  may  receive  a  hard- 
to-house  fee,  if  the  family  housed  with 
the  portable  housing  voucher  qualiHes 
for  the  hard-to-house  fee. 

(i)  If  the  portability  family  leaves  the 
Housing  Voucher  Program,  or  if  the 
receiving  PHA  elects  to  provide 
assistance  to  the  family  utilizing  funding 
under  the  ACC  for  its  own  Housing 
Voucher  or  Certiticate  Program,  the 
initial  PHA  is  free  to  use  the  funding, 
previously  needed  to  support  payment 
of  subsidy  for  the  portable  housing 
voucher,  for  other  families. 


§  887.565  Portability:  Responsibilities  of 
the  receiving  PHA. 

(a)  A  receiving  PHA  that  administers 
a  Housing  Voucher  Program  must  issue 
a  housing  voucher  to  a  family  moving 
from  the  Housing  Voucher  Program  of 
another  PHA.  A  receiving  PHA  that 
administers  a  Housing  Voucher  Program 
may  not  limit  the  number  of  housing 
vouchers  issued  to  such  families.  The 
receiving  PHA  may  either  bill  the  initial 
PHA  for  the  housing  assistance 
payments  on  behalf  of  the  family  or  may 
provide  assistance  to  the  family  utilizing 
funding  under  the  ACC  for  its  own 
Housing  Voucher  or  Certificate  Program. 

(b)  A  receiving  PHA  that  does  not 
administer  a  Housing  Voucher  Program, 
but  does  administer  a  Certificate 
Program  may: 

(1)  Refer  the  initial  PHA  to  a 
Statewide  or  other  multijurisdictional 
PHA  that  administers  a  Housing 
Voucher  Program  in  its  jurisdiction; 

(2)  Administer  the  housing  voucher 
assistance  on  behalf  of  the  family  and 
bill  the  initial  PHA  for  amounts 
authorized  in  these  procedures;  or 

(3)  Issue  a  certificate  to  the  family, 
utilizing  funding  under  the  ACC  for  its 
own  Certificate  Program. 

(c)  The  receiving  PHA  must  recertify 
the  family’s  income  initially  and  at  least 
annually  thereafter  for  purposes  of 
determining  the  housing  assistance 
payments.  The  receiving  PHA  may  not 
deny  the  family  a  housing  voucher  on 
the  ground  that  the  family’s  incqme 
exceeds  the  income  limits  for  housing 
voucher  eligibility  in  the  receiving 
PHA’s  jurisdiction. 

(d)  The  receiving  PHA  promptly  must 
notify  the  initial  PHA  if  a  family  fails  to 
submit  a  request  for  lease  approval  by 
the  date  specified  by  the  initial  PHA. 

(e)  The  amount  of  housing  assistance 
payments  to  be  made  on  behalf  of  the 
family  must  be  determined  in 
accordance  with  §  887.353.  A  PHA  that 
does  not  administer  a  Housing  Voucher 
Program  must  adopt  a  payment  standard 
based  on  the  appropriate  Fair  Market 
Rent  or  HUD-approved  community-wide 
exception  rent  in  effect  in  the  receiving 
PHA’s  jurisdiction  at  the  time  it  issues 
the  family  a  housing  voucher,  must  use 
all  other  applicable  procedures  in 

§  887.353  in  determining  assistance 
payments. 

(f)  The  receiving  PHA  must  perform 
all  of  the  functions  normally  associated 
with  providing  assistance  to  a  family  in 
a  Housing  Voucher  Program,  including 
lease  approval,  annual  recertification  of 
income,  and  annual  inspection  of  the 
unit. 

(g)  The  receiving  PHA  may  bill  the 
initial  PHA  for  an  amount  equal  to  80 
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percent  of  the  initial  PHA’s  on-going 
administrative  fee,  unless  it  elects  to 
provide  assistance  to  the  family  utilizing 
funding  under  the  ACC  for  its  own 
Housing  Voucher  or  Certificate  Program. 
The  receiving  PHA  also  may  bill  the 
initial  PHA  for  up  to  the  preliminary  fee 
for  housing  vouchers  for  cost-justified 
expenses. 

(h)  The  receiving  PHA  is  responsible 
for  housing  assistance  payments  it 
makes  on  behalf  of  the  family  to  the 
owner  in  its  jurisdiction.  To  accomplish 
this,  in  cases  in  which  it  does  not  elect 
to  provide  assistance  to  the  family 
utilizing  funding  under  the  ACC  for  its 
own  Housing  Voucher  or  Certificate 
Program,  the  receiving  PHA  bills  the 
initial  PHA  for  the  amount  of  the 
housing  assistance  payments. 

(i)  The  receiving  PHA  promptly  must 
notify  the  initial  PHA  if  the  family 
ceases  to  be  a  current  participant  in  the 
initial  PHA’s  Housing  Voucher  Program. 

§  887.567  Portability:  Subsequent  moves. 

(a)  A  family  may  move  more  than 
once,  using  these  portability  procedures, 
although  the  initial  PHA  may  limit 
family  moves  to  not  more  than  one  in 
any  twelve-month  period. 

(b)  When  the  family  wishes  to  move 
from  an  area  in  which  the  receiving  PHA 
has  been  billing  the  initial  PHA,  the 
PHA  in  the  new  jurisdiction  to  which  the 
family  moves  becomes  the  receiving 
PHA.  It  then  has  all  of  the  choices  and 
obligations  of  a  receiving  PHA  as 
described  in  these  procedures.  The  first 
receiving  PHA  is  no  longer  involved, 
because  the  initial  PHA  retains  funding 
authority  for  the  housing  voucher. 

(c)  When  a  family  wishes  to  move 
from  an  area  in  which  the  recei'/ing  PHA 
has  elected  to  provide  assistance  to  the 
family  utilizing  funding  under  the  ACC 
for  its  own  Housing  Voucher  Program, 
this  receiving  PHA  becomes  the  new 
initial  PHA.  It  has  all  of  the  choices  and 
obligations  of  an  initial  PHA  as 
described  in  these  procedures.  The  PHA 
in  the  new  jurisdiction  to  which  the 
family  moves  becomes  the  receiving 
PHA  and  has  all  of  the  choices  and 
obligations  of  a  receiving  PHA  as 
described  in  these  procedures.  In  this 
situation,  the  initial  PHA  that  originally 
selected  the  family  is  no  longer 
involved. 

PART  511— RENTAL  REHABILITATION 
GRANT  PROGRAM 

2.  The  authority  citation  for  Part  511 
continues  to  read  as  follows: 

Authority:  Sec.  17  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437o);  sec. 
7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 


3.  Section  511.1  is  revised  to  read  as 
follows: 

§511.1  ApplicabUlty  and  purpose. 

This  part  implements  the  Rental 
Rehabilitation  Program  contained  in 
section  17  of  the  United  States  Housing 
Act  of  1937.  The  Program  authorizes  the 
Secretary  of  Housing  and  Urban 
Development  to  make  rental 
rehabilitation  grants  to  help  support  the 
rehabilitation  of  privately  owned  real 
property  to  be  used  for  primarily 
residential  rental  purposes.  Grants  are 
made  on  a  formula  basis  to  cities  having 
populations  of  50,000  or  more,  urban 
counties.  States,  and  qualifying 
consortia  of  geographically  proximate 
units  of  general  local  government.  States 
may  use  all  or  part  of  their  grant  to  carry 
out  their  own  rental  rehabilitation 
programs  or  to  distribute  them  to 
eligible  units  of  general  local 
government.  HUD  will  administer  a 
State's  grant  if  the  State  chooses  not  to 
do  so.  The  purpose  of  the  program  is  to 
help  provide  affordable,  standard 
housing  for  lower  income  families  and  to 
increase  the  availability  of  housing  units 
for  use  by  housing  voucher  and 
certificate  holders  under  section  8  of  the 
United  States  Housing  Act  of  1937. 
Subject  to  rules  for  the  Certificate 
Program  (24  CFR  Part  882,  Subparts  A 
and  B)  and  for  the  Housing  Voucher 
Program  (24  CFR  Part  887),  certificates 
and  housing  vouchers  must  be  used  to 
assist  eligible  families  who  are 
displaced  by  rental  rehabilitation 
activities  and,  at  the  PHA’s  discretion, 
to  assist  eligible  families  whose  rent 
would  be  greater  than  30  percent  of  their 
adjusted  income  as  a  result  of  rental 
rehabilitation  activities. 

4.  In  §  511.2,  the  defined  terms 
“voucher”  and  “voucher  payment”  are 
removed  and  a  new  defined  term 
“housing  vouchers”  is  added  in 
appropriate  alphabetical  order,  to  read 
as  follows: 

§511.2  Definitions. 

«  *  *  *  * 

“Housing  vouchers”  are  housing 
vouchers  issued  under  24  CFR  Part  887. 
***** 

5.  In  §  511.20,  paragraphs  (b)  (3),  (6), 
(10),  and  (13)  are  revised  to  read  as 
follows: 

§  51 1 .20  Program  description. 
***** 

(b)  *  *  * 

(3)  Lower  income  benefit.  A 
description  of  how  the  grantee  intends 
to  ensure  that  the  applicable  percentage 
of  rental  rehabilitation  grant  amounts 
will  be  used  for  the  benefit  of  lower 
income  families,  as  specified  in 


§  511.10(a).  Tlie  description  will  indicate 
how  the  grantee  plans  to  achieve  the 
specified  level  of  lower  income  benefit. 
***** 

(6)  Selection  of  proposals.  A 
statement  of  the  procedures  and 
standards  that  will  govern  the  selection 
of  proposals  by  the  grantee  or,  in  the 
case  of  a  State  distributing  rental 
rehabilitation  grant  amounts  to  State 
recipients,  a  statement  of  the  State’s 
guidelines  for  ensuring  that  these 
recipients  have  procedures  and 
standards  governing  their  selection  of 
proposals.  These  procedures  and 
standards  must  take  into  account: 

(i)  The  extent  to  which  the  proposal 
represents  the  efficient  use  of  rental 
rehabilitation  grant  amounts; 

(ii)  The  extent  to  which  the  proposal 
will  minimize  displacement  of  lower 
income  tenants  in  accordance  with  the 
displacement  and  tenant  assistance 
policy  in  §  511.10(h);  and 

(iii)  The  extent  to  which  the  dwelling 
units  involved  will  be  adequately 
maintained  and  operated  with  rents  at 
the  levels  proposed.  This  may  consist  of 
a  description  of  plans  for  requiring  a 
sufficient  equity  interest,  risk,  or  other 
involvement  in  selected  projects  by 
private  investors  and  lenders  to  ensure 
appropriate  incentives  to  maintain  and 
operate  units  after  rehabilitation. 
***** 

(10)  Need  for  rental  housing 
assistance.  A  statement,  if  applicable, 
by  the  grantee  as  to  what  rental  housing 
assistance  will  be  available  to  meet  the 
needs  of  lower  income  tenants. 
***** 

(13)  PHA  participadon.  (i)  A 
statement  of  agreement  by  the 
appropriate  PHA  to  participate  in  the 
Rental  Rehabilitation  Program  in 
accordance  with  a  Memorandum  of 
Understanding  with  the  grantee,  and 
with  applicable  HUD  requirements.  For 
a  State  rental  rehabilitation  program 
where  the  PHA  or  PHAs  which  will 
participate  is  not  known,  a  description 
of  how  such  PHA  or  PHAs  will  be 
selected  and  the  date  by  which  such 
PHA(s)  will  be  selected. 

(11)  If  known,  the  name,  address,  and 
telephone  number  of  the  PHA  and 
contact  person. 

***** 

6.  Part  511,  Subpart  E  is  revised  to 
read  as  follows: 

Subpart  E— Memorandum  of 
Understanding 

§  51 1.40  Memorandum  of  understanding. 

The  grantee  and  each  participating 
PHA  shall  execute  a  memorandum  of 
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understanding  setting  forth  the 
responsibilities  of  each  party  and  the 
procedures  to  be  followed  in 
coordinating  the  use  of  housing 
vouchers  and  certificates  with  rental 
rehabilitation  grant  amounts  in 
accordance  with  HUD  requirements. 

The  memorandum  of  understanding 
shall  describe  the  extent  to  which  the 
PHA  has  chosen  to  use  its  discretion  to 
provide  preferences  to  families  residing 
in  rental  rehabilitation  projects.  Where 
a  State  is  distributing  rental 
rehabilitation  grant  amounts  to  State 
recipients,  the  memorandum  shall  be 
executed  by  the  recipient  and  the 
appropriate  PHA. 

PART  813— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAMS 
AND  RELATED  PROGRAMS 

7.  The  authority  citation  for  Part  813 
continues  to  read  as  follows: 

Authority:  Secs.  3, 5(b),  8,  and  16,  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437a,  1437c, 
1437f,  and  1437n);  sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

8.  Section  813.101  is  revised  to  read  as 
follows: 

§813.101  Purpose  and  applicability. 

This  part  establishes  definitions, 
policies,  and  procedures  related  to 
income  limits  and  the  determination  of 
eligibility,  income,  and  rent  for 
applicants  under  section  8  of  the  United 
States  Housing  Act  of  1937  (“the  1937 
Act"),  including  those  for  which  loans 
are  made  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q). 
(See  24  CFR  Part  913  for  the  analogous 
rule  applicable  to  the  Public  Housing 
and  Indian  Housing  Programs.) 

However,  §  813.107  and  the  definitions 
of  Gross  Rent,  Tenant  Rent,  Total 
Tenant  Payment,  Utility  Allowance,  and 
Utility  Reimbursement  found  in 
§  813.102  do  not  apply  to  families 
assisted  under  the  Housing  Voucher 
Program  (24  CFR  Part  887). 

9.  In  §  813.102,  the  definition  of 
“shared  housing”  is  revised  to  read  as 
follows: 

§813.102  Definitions. 
***** 

Shared  housing.  A  housing  unit 
occupied  by  two  or  more  families, 
consisting  of  common  space  for  shared 
use  by  the  occupants  of  the  unit  and 
(except  in  the  case  of  a  shared  one-  . 
bedroom  unit)  separate  private  space  for 
each  assisted  Family.  Part  882,  Subpart 
C  of  this  chapter  contains  special 
requirements  for  Shared  Housing  in  the 


Section  8  Certificate  program  and  Part 
887,  Subpart  K  of  this  chapter  contains 
special  requirements  for  Shared  Housing 
in  the  Housing  Voucher  Program. 

***** 

10.  In  §  813.105,  paragraph  (d)  is 
removed,  paragraphs  (e)  and  (f)  are 
redesignated  paragraphs  (d)  and  (e), 
respectively,  redesignated  paragraphs 
(e)(2)  through  (e)(4)  and  the 
parenthetical  sentence  and  the  end  of 
the  section  are  revised,  to  read  as 
follows: 

§  813.105  Admission  to  units  available  on 
or  after  October  1, 1981. 
***** 

(e)  *  *  * 

(2)  The  number  of  dwelling  units  that 
are  subject  to  paragraph  (c)  of  this 
section  for  which  HAP  Contracts  were 
first  effective  under  Part  882,  Subpart  B 
of  this  chapter  on  or  after  October  1, 

1981  (including  new  HAP  Contracts  for 
Families  for  whom  HAP  Contracts  had 
been  in  effect  before  that  date  for  a 
different  unit): 

(3)  The  number  of  Families  occupying 
units  described  in  paragraph  (e)(1)  of 
this  section  that  were  admitted  to  such 
units  on  or  after  July  1, 1984  and  were 
not  Very  Low-Income  Families  when 
admitted,  and 

(4)  The  number  of  Families  occupying 
units  described  in  paragraph  (e)(2)  of 
this  section  with  Certificates  issued  on 
or  after  July  1, 1984  and  were  not  Very 
Low-Income  Families  when  such 
Certificates  were  granted. 
***** 

(The  information  collection 
requirements  contained  in  paragraph  (b) 
and  (c)(2)  were  approved  by  the  Office 
of  Management  and  Budget  under 
control  number  2502-0315:  the 
requirements  contained  in  paragraph  (e) 
were  approved  under  control  number 
2502-0204.) 

11.  In  §  813.109,  paragraph  (a)  is 
revised,  to  read  as  follows: 

§  81 3.109  Initial  determination, 
verification,  and  reexamination  of  family 
income  and  composition. 

(a)  Responsibility  for  initial 
determination  and  reexamination.  The 
Owner  or  PHA  shall  be  responsible  for 
determination  of  eligibility  for 
admission,  for  determination  of  Annual 
Income,  Adjusted  Income,  and  Total 
Tenant  Payment,  and  for  reexamination 
of  Family  income  and  composition  at 
least  annually,  as  provided  in  pertinent 
program  regulations  and  handbooks  (see 
e.g.,  Part  882,  Subparts  B  and  E:  Part  883, 
Subpart  G:  Part  884,  Subpart  B:  Part  886, 
Subparts  A  and  C:  and  Part  887,  Subpart 
H).  As  used  in  this  part,  the  “effective 


date"  of  an  examination  or 
reexamination  refers  to 

(1)  In  the  case  of  an  examination  for 
admission,  the  effective  date  of  the 
initial  occupancy:  and 

(2)  In  the  case  of  a  reexamination  of 
an  existing  tenant,  the  effective  date  of 
the  redetermined  housing  assistance 
payment  with  respect  to  the  Housing 
Voucher  Program  (Part  887)  and  the 
effective  date  of  the  redetermined  Total 
Tenant  Payment  for  all  programs. 
***** 

PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
EXISTING  PROGRAM 

12.  The  authority  citation  for  Part  882 
continues  to  read  as  follows: 

Authority:  Secs.  3,  5,  and  8  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C.  1437a, 
1437c,  and  1437f):  sec.  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

13.  In  §  882.204,  paragraphs  (b)(1)  and 
(b)(3)  are  revised  to  read  as  follows: 

§  882.204  Submission  of  appiications. 
***** 

(b)  *  *  * 

(1)  An  equal  opportunity  housing  plan. 
If  the  PHA  is  participating  in  the 
Housing  Voucher  Program,  the  PHA 
must  have  a  combined  equal  opportunity 
housing  plan  that  covers  the  PHA’s 
entire  Certificate  Program  and  Housing 
Voucher  Program  and  complies  with  the 
requirements  of  this  section  and  of 
§  887.59  of  this  chapter. 
***** 

(3)  An  administrative  plan.  If  the  PHA 
is  participating  in  the  Housing  Voucher 
Program,  the  PHA  must  have  a 
combined  administrative  plan  that 
covers  the  PHA’s  entire  Certificate 
Program  and  Housing  Voucher  Program 
and  complies  with  the  requirements  of 
this  section  and  of  §  887.61  of  this 
chapter. 

(i)  The  PHA  must  submit  for  HUD 
approval  any  changes  in  its  HUD- 
approved  administrative  plan. 

(ii)  The  plan  must  include: 

(A)  A  statement  of  the  PHA’s  overall 
approach  and  objectives  in 
administering  the  Certificates  Program: 

(B)  A  description  of  the  policies 
concerning  the  functions  for  which  the 
PHA  has  discretion  to  establish  local 
policies  and  procedures  for  treatment  of 
applicants  or  participants,  including: 
maintaining,  closing,  and  reopening 
PHA  waiting  lists:  voluntary 
interjurisdictional  mobility  of  Certificate 
holders:  issuing,  extending,  and  denying 
Certificates:  occupancy  standards: 
preferences:  single  room  occupancy 
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housing;  shared  housing;  collecting 
amounts  owed  the  PHA;  informal 
reviews  and  hearings;  recertifications; 
and  directing  Section  8  program 
activities  in  support  of  local  or  area¬ 
wide  housing  and  community 
development  initiatives.  (The 
administrative  plan  should  not  restate 
HUD-mandated  policies  and 
procedures.); 

(C)  A  statement  that  the  housing 
quality  standards  to  be  used  in  the 
operation  of  the  program  will  be  as  set 
forth  in  §  882.209,  or  that  variations  in 
the  Acceptability  Criteria  are  proposed 
(in  the  latter  case,  each  proposed 
variation  must  be  specified  and 
justified);  and 

(D)  A  statement  of  the  number  of 
employees  proposed  for  the  program,  by 
position  and  functions  to  be  performed. 

♦  *  *  *  * 

14.  In  §  882.207,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  882.207  Public  notice  to  lower  income 
families. 

***** 

(a)  The  notice  must  state: 

(1)  That  a  Family  that  is  already  on 
the  PHA’s  Section  8  waiting  list,  even  if 
it  was  seeking  a  Housing  Voucher,  is 
also  on  the  waiting  list  for  Certificate 
assistance  and  does  not  need  to  reapply; 
and 

(2)  That  a  Family  that  is  on  a  1937  Act 
public  housing  waiting  list  will  not  lose 
its  place  on  that  waiting  list  by  applying 
for  assistance  under  the  Certificate 
Program. 

***** 

15.  In  §  882.209,  paragraphs  (a)(9), 
(a)(10),  and  (a)(ll)  are  redesignated  as 
paragraphs  (a](ll),  (a)(12),  and  (a)(13), 
respectively,  and  new  paragraphs  (a)(9), 
(a)(10),  (c)(ll),  and  (d)(3),  are  added,  to 
read  as  follows: 

§  882.209  Selection  and  participation. 
***** 

(a).  *  * 

(9)  An  applicant  on  the  PHA’s  Section 
8  waiting  list  may  refuse  the  PHA’s 
initial  offer  of  a  Certificate,  if  the  family 
wants  to  wait  for  a  Housing  Voucher. 
The  family  does  not  lose  its  place  on  the 
waiting  list  because  of  its  refusal.  (The 
family  also  may  refuse  a  PHA’s  initial 
offer  of  a  Housing  Voucher,  if  it  wants  to 
wait  for  a  Certificate.)  If  the  family 
refuses  the  second  form  of  assistance, 
the  PHA  may  remove  the  family  from 
the  waiting  list  if  the  PHA’s  HUD- 
approved  administrative  plan  authorizes 
such  action. 

(10)  A  Certificate  holder  may  request 
the  PHA  to  issue  the  holder  a  Housing 
Voucher  in  exchange  for  the  Certificate. 
The  PHA  must  exchange  the  Certificate 


for  a  Housing  Voucher  if  it  has  Housing 
Voucher  assistance  available  at  the  time 
of  the  request. 

***** 

(c)  *  *  * 

(11)  An  explanation  of  how  the 
principal  features  of  the  Certificate 
Program  differ  from  the  Housing 
Voucher  Program. 

***** 

(d)  *  *  * 

(3)  If  the  Certificate  was  issued  in 
exchange  for  a  Housing  Voucher  (see 
§  882.209(a)(10)),  the  initial  term  and  the 
extended  term,  if  applicable,  are 
measured  from  the  date  the  Housing 
Voucher  was  issued. 

16.  In  §  882.210,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  882.210  Grounds  for  denial  or 
termination  of  assistance. 
***** 

(b)  The  PHA  may  deny  an  applicant 
admission  to  participate  in  the 
Certificate  Program  or,  with  respect  to  a 
current  participant,  may  refuse  to  issue 
another  Certificate  for  a  move  to 
another  unit,  approve  a  new  lease,  or 
execute  a  new  Contract,  if  the  applicant 
or  participant: 

(1)  Currently  owes  rent  or  other 
amounts  to  PHA  or  to  another  PHA  in 
connection  with  Section  8  or  public 
housing  assistance  under  the  1937  Act. 

(2)  As  a  previous  participant  in  the 
Section  8  program  or  as  a  participant  in 
the  Certificate  Program,  has  not 
reimbursed  the  PHA  or  another  PHA  for 
any  amounts  paid  to  an  owner  under  a 
housing  assistance  payments  contract  or 
housing  voucher  contract  for  rent  or 
other  amounts  owed  by  the  family  under 
its  lease  (see  §  882.112(d)  and  §  887.209 
of  this  chapter),  or  for  a  vacated  unit 
(see  §  882.105(b)). 

(3)  Has  violated  any  family  obligation 
under  §  882.118  or  under  §  887.401  of  this 
chapter  (Housing  Voucher  Program). 

(4)  Has  committed  any  fraud  in 
connection  with  any  Federal  housing 
program. 

(5)  Breaches  an  agreement  provided 
for  in  paragraph  (c)  of  this  section. 
***** 

17.  In  §  882.219,  paragraphs  (b)(2)(ii) 
and  (b)(4)  are  revised,  to  read  as 
follows; 

§  882.219  Federal  selection  preferences. 
***** 

(b)  *  *  * 

(2)  *  *  * 

(ii)  The  PHA’s  system  for  applying  the 
Federal  preferences  may  provide  for 
circumstances  in  which  applicants  who 
do  not  qualify  for  a  Federal  preference 
are  issued  a  Certificate  of  Family 
Participation  before  other  applicants 


who  are  so  qualified.  Not  more  than  10 
percent  of  the  applicants  who  are 
initially  issued  a  Certificate  of  Family 
Participation  or  Housing  Voucher  in  any 
one-year  period  (or  such  shorter  period 
selected  by  the  PHA  before  the 
beginning  of  its  first  full  year  under  this 
paragraph  (b)(2)(ii)  may  be  applicants 
referred  to  in  the  preceding  sentence. 
***** 

(4)  The  PHA  must  submit  to  HUD  any 
selection  preference  system  that  uses  a 
local  residency  preference,  for  review 
for  consistency  with  the  requirements  of 
paragraph  (b)(3),  but  HUD  approval  is 
not  required  before  the  PHA  may 
implement  the  system. 


PART  888— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
FAIR  MARKET  RENTS  AND 
CONTRACT  RENT  AUTOMATIC 
ANNUAL  ADJUSTMENT  FACTORS 

18.  The  authority  citation  for  Part  888 
continues  to  read  as  follows: 

Authority:  Secs.  5  and  8,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437c  and 
1437f);  sec.  7(d)  Department  of  HUD  Act  (42 
U.S.C.  3535(d)). 

19.  Section  888.111  is  revised  to  read 
as  follows: 

§  888.  Ill  Fair  market  rents  for  existing 
housing  and  moderate  rehabilitation: 
Applicability. 

The  Fair  Market  Rents  (FMRs)  for 
existing  housing  (see  definition  in 
§  882.102  of  this  chapter)  are  determined 
by  the  Department  of  Housing  and 
Urban  Development  (HUD)  and  apply  to 
the  Section  8  Certificate  Program  (Part 
882,  Subparts  A,  and  B),  including  space 
rentals  by  owners  of  manufactured 
homes  under  the  Section  8  Certificate 
Program  (Part  882,  Subpart  F),  the 
Section  8  Moderate  Rehabilitation 
Program  (Part  882,  Subparts  D  and  E), 
Section  8  existing  housing  project-based 
assistance  (Part  882,  Subpart  G),  and 
Section  8  existing  housing  assisted 
under  Part  886,  Subparts  A  and  C 
(Section  8  loan  management  and 
property  disposition  programs).  The 
FMRs  are  also  used  as  the  basis  for 
establishing  payment  standards  under 
the  Housing  Voucher  Program  (Part  887). 

PART  960— ADMISSION  TO  AND 
OCCUPANCY  OF  PUBLIC  HOUSING 

20.  The  authority  citation  for  Part  960 
is  revised  to  read  as  follows: 

Authority:  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437-1437r):  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 
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21.  In  §  960.204,  paragraphs  (c)  (3)  and 
(4)  are  redesignated  as  paragraphs  (c) 

(4)  and  (5),  respectively,  and  a  new 
paragraph  (cK3]  is  added,  to  read  as 
follows: 

§  960.204  PHA  tenant  selection  policies. 
***** 

(c)  *  *  * 

(3)  Provide  that  a  family  that  is  on  the 
PHA  Section  8  waiting  list  will  not  lose 
its  place  on  that  waiting  list  by  applying 
for  admission  to  the  PHA’s  public 
housing  projects. 

***** 

Date;  August  30, 1988. 

Samuel  R.  Pierce,  Jr., 

Secretary. 
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